APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 4 February 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2008-00898, Cameron Co. San Jose Rd. (resaca)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/Parish: Cameron City: San Benito
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 26.1573° N, Long. 97.6142° W;
Universal Transverse Mercator: UTM: 14, 2893844 N., 638506 E.,NAD: 83
Name of nearest water body: Resaca de los Fresnos
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cayo Atascosa
Name of watershed or Hydrologic Unit Code (HUC): 12110208
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 4 February 2010
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[l waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

| TNWs, including territorial seas
[0  wetlands adjacent to TNWs
X Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
O Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.
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SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT ISNOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 90 square miles
Drainage area: 10 square miles
Average annual rainfall: 26 inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[X] Tributary flows through 3 tributaries before entering TNW.

Project waters are 15-20 river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are 10-15 aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®: Resaca de los Fresnos outfalls into Cayo Atascosas via a relief ditch
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b) General Tributary Characteristics (check all that apply):
Tributary is: X] Natural
[ Artificial (man-made). Explain:
X] Manipulated (man-altered). Explain: some water control structures

Tributary properties with respect to top of bank (estimate):
Average width: 250-300 feet
Average depth: 5 feet
Average side slopes: 2:1

Primary tributary substrate composition (check all that apply):

X silts [] sands [] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock X1 Vegetation. Type/% cover: 30

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Meandering

Tributary gradient (approximate average slope): 2 %

(c) Flow:

Tributary provides for: Seasonal flow

Estimate average number of flow events in review area/year: 11-20
Describe flow regime: flow released as needed

Other information on duration and volume:

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: No. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[X] Bed and banks

X] OHWMS® (check all indicators that apply):
X clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
Xl vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
X sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

XOOOOOO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[C] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: waters typically turbid
Identify specific pollutants, if known: agricultural related pollutants and sedimentation

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
H

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): 20 - 50 feet where present. The bank and slope communities
include tree species such as hackberry (Celtislaevigate), cedar elm (Uhmus crassifolis), sabal palm (Sabal texana)and retama
(Parkinsonia aculeate). Shrub communities under these tree communities are dominated by huisache (Acacia smallii), spiny
hackberry (Caltis pallido) and Texas ebony (Pithecellobium ebano) (Lonard, Everitt, and Judd 1992)

XI Wetland fringe. Characteristics: . The bottom of the resaca generally contains either open water or dense stands of
cattails (Typha spp.), giant cane (Arundinaria gigantea), rushes (Scirpus spp., Juncus spp.), sedges (Carex spp.) water millet
(Echinochloa spp.), and sprangeltop (Leptochloa spp.). The often shallow resacas can support an assemblage of marsh-type and
aquatic vegetation. Species include water hyacinth (Eichhornia crassipes), cattail (Typha dpmingensis), water-pennywort
(Hydrocotyle ranunculoides), pickerel-weed (Pontederia cordata), water arrowhead (Sagittaria stagnorum), white waterlilly
(Nymphaea odorata), Carolina fanwort (Cabomba caroliniana), and duckweed (Lemna trinervis).

X Habitat for:

[X] Federally Listed species. Explain findings: The National Biological Service (NBS) suspects that the rural
riparian areas, some of which retain vegetation characteristics of the main river channel, may serve as important corridors for rare
wildlife such as ocelot and jaguarundi.

[X] Fish/spawn areas. Explain findings: There are approximately 178 species of fish that could potentially occur in
the project area. The dominant numbers of fish are represented by the sunfishes (10 species), carps and minnows (nine species), and
the drums (eight species). Several sunfishes, including bluegill (Lepomis macrochirus), redear (Lepomis microlophus), as well as
warmouth (Lepomis gulosus), white crappie (Pomoxis annularis), largemouth bass (Micropterus salmoides), black crappie (Pomoxis
nigromaculatus), tilapia (Oreochromis aureus), and channel catfish (Ictalurus punctatus) have all been found in the Brownsville
resaca ecosystems. Other tropical representatives include Mexican tetra (Astyanax fasciatus mexicanus) and Rio Grande cichlid
(Cichlasoma cyanoguttatum) which swim alongside northern fishes such as the smallmouth buffalo (Ictiobus bubalus), gizzard shad
(Dorosoma cepedianum), and freshwater drum (Aplodinotus grunniens).

[X] Other environmentally-sensitive species. Explain findings: amphibians such as the state threatened Mexican
white lipped frog (Leptodactylus labialis), sheep frog (Hypopachus variolosus), black-spotted newt (Notothalmus meridionalis),
Mexican tree frog (Smilisica baudini) and the South Texas Siren (Siren intermedi texana), and other numerous non threatened
amphibians and reptiles, including alligators.

X1 Aquatic/wildlife diversity. Explain findings: Resaca communities are valuable habitat for many wildlife species,
providing shelter, water, food sources, and travel corridors to other larger contiguous communities. The resacas serve as habitat for
a variety of aquatic life and wildlife in their vegetated riparian zones. The NBS, U.S. Geological Survey (USGS), states that the
resacas may be the key to the high biodiversity of the area, as they provide the major source of fresh surface water outside the Rio
Grande proper. The resacas and their riparian areas also provide key habitat for migrating birds using the Central and Pacific
Flyways. As a result, resacas are repositories for the unique flora and fauna of the region.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.




(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[l Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:
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2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

[0 Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

X Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally: aerial photography and management plans indicate that resaca retains permanent water and then releases
as needed for agricultural needs and flood preventention.

Provide estimates for jurisdictional waters in the review area (check all that apply):
Xl Tributary waters: 1,000 linear feet250-300 width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

8See Footnote # 3.



E.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[C] Demonstrate that impoundment was created from “waters of the U.S.,” or
[C] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
] Wetlands: acres

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] oOther: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: L&G Engineering Itr/plats dated 8/6/08

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.
0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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O

Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data
[] USGS 8 and 12 digit HUC maps
Galveston District’s Approved List of Navigable Waters
U.S. Geological Survey map(s). Cite scale & quad name: Harlingen, TEX & Rio Hondo, TEX
USDA Natural Resources Conservation Service Soil Survey. Citation: Cameron County Soil Survey
National wetlands inventory map(s). Cite name: Harlingen, TEX & Rio Hondo, TEX
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): 2004 NAIP, Google Earth 225-2009, Bing Maps
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify): Lonard, R.1., J.H. Everitt, and F.W. Judd. 1991. Woody plants of the Lower Rio Grande
Valley, Texas. Texas Memorial Museum. Misc. Publ. #7. Univ. of Texas at Austin. 179 p.

XOOO XOOOXKKRXX OO0

B. ADDITIONAL COMMENTS TO SUPPORT JD: Resaca de los Fresnos (and Resaca de los Cuates) are used primarily for the storage
and conveyance of irrigation water that is pumped from the Rio Grande. Use of these two resacas for stormwater management is secondary
and typically only on an emergency basis. Resaca de los Fresnos also provide an aesthetic backdrop for scattered individual residences as
well as a few residential subdivisions. Canoeing, kayaking and fishing are expected activities. San Benito is also known as the Resaca City
because Resaca de los Fresnos bisects the city and serves as a recreational feature of the city. The City of San Benito Parks Department has
reported that activities are limited to picnics and a children’s playground. The Parks Department is also not aware of any boat ramp, but did
acknowledge the presence of some boat docks off of private property.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 4 February 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2008-00898, Cameron Co. San Jose Rd.; tributary

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/Parish: Cameron City: San Benito
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 26.1679° N, Long. 97.6286° W;
Universal Transverse Mercator: UTM: 14, 2893500 N., 637060 E.,NAD: 83
Name of nearest water body: Arroyo Colorado
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cayo Atascosa
Name of watershed or Hydrologic Unit Code (HUC): 12110208
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 4 February 2010
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[l waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

| TNWs, including territorial seas
[0  wetlands adjacent to TNWs
X Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
O Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.
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SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT ISNOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 1900 acres
Drainage area: 1100 acres
Average annual rainfall: 26 inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
X] Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are 2-5 river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are 2-5 aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®: Tributray outfalls into Arroyo Colotado 1.13 miles downstream, which outfalls ito the
POrt of Harlingen 2.3 miles downstream.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [X] Natural
X Artificial (man-made). Explain: rectified
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 20 feet
Average depth: unknown feet
Average side slopes: 2:1

Primary tributary substrate composition (check all that apply):

X silts [] sands [] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock X1 Vegetation. Type/% cover: 30

[] other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Meandering

Tributary gradient (approximate average slope): 1 %

(c) Flow:
Tributary provides for: Seasonal flow
Estimate average number of flow events in review area/year: 11-20
Describe flow regime: flow except during periods of drought
Other information on duration and volume:
Surface flow is: Discrete and confined. Characteristics:
Subsurface flow: No. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[X] Bed and banks

X] OHWMS® (check all indicators that apply):
X clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
Xl vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
X sediment deposition
[] water staining
[0 other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

4 | I | I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[C] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: waters typically turbid
Identify specific pollutants, if known: agricultural related pollutants and sedimentation

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
H

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width):
XI Wetland fringe. Characteristics: . The bottom of the resaca generally contains either open water with occasional
stands of cattails (Typha spp.), giant cane (Arundinaria gigantea), rushes (Scirpus spp., Juncus spp.) and sedges (Carex spp.).
X Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
X Other environmentally-sensitive species. Explain findings: non threatened amphibians and reptiles.
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[l Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[0 Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
X Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally: aerial photography and maps indicate that this is a rectified tributary to the Arroyo Colorado.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Xl Tributary waters: 18,000 linear feet20 width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
[0 water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres

Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

[0 Demonstrate that impoundment was created from “waters of the U.S.,” or

[C] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):%

[0 which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
[ Wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: L&G Engineering Itr/plats dated 8/6/08
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report
[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study:
[ U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data

[] USGS 8 and 12 digit HUC maps
X Galveston District’s Approved List of Navigable Waters
X] U.S. Geological Survey map(s). Cite scale & quad name: Harlingen, TEX & Rio Hondo, TEX
X] USDA Natural Resources Conservation Service Soil Survey. Citation: Cameron County Soil Survey
X National wetlands inventory map(s). Cite name: Harlingen, TEX & Rio Hondo, TEX
[] state/Local wetland inventory map(s):
[0 FEMA/FIRM maps:
[] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
X Photographs: [X] Aerial (Name & Date): 2004 NAIP, Google Earth 225-2009, Bing Maps

or [] Other (Name & Date):

[0 Previous determination(s). File no. and date of response letter:
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
[0 Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Aerials and maps indicate that this is a rectified tributary of eth Arroyo Colorado.
Fresh water is derived as fresh water runoff, primarily precipitation and manmade drainages that enter this feature.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corpsof Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 2/16/2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2008-00988-City of Karnes City

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: TX County/Parish: Nueces  City: Corpus Christi
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 28.8902° N, Long. 97.9045° w;
Universal Transverse Mercator: UTM: 14, 3205278 N., 595833 E.,NAD: 83
Name of nearest water body: San Antonio River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Antonio River

Name of watershed or Hydrologic Unit Code (HUC): 12100303

X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Checkif other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: 2/16/2010
[0 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[0 watersare presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are no “waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Watersof theU.S.
a. Indicate presence of watersof U.S. in review area (check all that apply): *

[0  TNWs, including territorial seas
[0  Wetlands adjacent to TNWs
| Relatively permanent waters? (RPWSs) that flow directly or indirectly into TNWs
O Non-RPWSs that flow directly or indirectly into TNWs
O Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[0  Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of watersof theU.S. in thereview area:
Non-wetland waters: linear feet: width (ft) and/or acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known): 1987 Delineation Manual

2. Non-regulated water swetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
2 For purposes of thisform, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).
% Supporting documentation is presented in Section I11.F.
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[l Potentialy jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION III: CWA ANALYSIS

A.

TNWsAND WETLANDS ADJACENT TO TNWs

The agencieswill assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resourceisa TNW, complete
Section I11.A.1 and Section 111.D.1. only; if the aquatic resour ce is a wetland adjacent to a TNW, complete Sections111.A.1and 2
and Section |11.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rational e supporting determination:

2. Wetland adjacent to TNW
Summarize rational e supporting conclusion that wetland is “ adjacent”:

CHARACTERISTICSOF TRIBUTARY (THAT ISNOT A TNW) AND ITSADJACENT WETLANDS (IF ANY):

This section summarizesinformation regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standardsfor jurisdiction established under Rapanoshave been met.

The agencieswill assert jurisdiction over non-navigabletributaries of TNWswherethetributariesare“relatively permanent
waters’ (RPWs), i.e. tributariesthat typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abutsan RPW isalso jurisdictional. If the aquatic resourceisnot a TNW, but has year-round
(perennial) flow, skip to Section I11.D.2. If the aquatic resour ce is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Cor psdistricts and
EPA regionswill include in therecord any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlandsif any) and a traditional navigable water, even
though a significant nexus finding isnot required asa matter of law.

If thewater body* isnot an RPW, or awetland directly abutting an RPW, a JD will require additional data to determineif the
water body has a significant nexuswith a TNW. If thetributary has adjacent wetlands, the significant nexus evaluation must
consider thetributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, thetributary and all of itsadjacent wetlandsisused whether the review area identified in the JD request is
thetributary, or its adjacent wetlands, or both. If the JD coversatributary with adjacent wetlands, complete Section 111.B.1 for
thetributary, Section |11.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus existsis determined in Section I11.C below.

1. Characteristics of non-TNWsthat flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(@) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river milesfrom TNW.

Project waters are Pick List river milesfrom RPW.

Project waters are Pick List aeria (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flowsinto TNW.
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(b) Genera Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check al that apply):

[ silts [] Sands [] concrete
[] Cobbles [ Grave ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow eventsin review arealyear: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changesin the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I | | | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High TideLineindicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color isclear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where thereis abreak in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the bresk.

"Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width):
[0 wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(@) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecologica connection. Explain:
[0 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow isfrom: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characterigtics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to thetributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acresin total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUSDETERMINATION

A significant nexus analysis will assessthe flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to thetributary to determineif they significantly affect the chemical, physical, and biological integrity
of aTNW. For each of the following situations, a significant nexus existsif thetributary, in combination with all of its adjacent
wetlands, has mor e than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexusinclude, but are not limited to the volume, duration, and frequency of the flow
of water in thetributary and its proximity to a TNW, and the functions performed by thetributary and all its adjacent
wetlands. It isnot appropriate to deter mine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lieswithin or
outside of a floodplain is not solely deter minative of significant nexus.

Draw connections between the featur es documented and the effects on the TNW, asidentified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factorsto consider include, for example:

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Doesthetributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for speciesthat are present in the TNW?

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

o Doesthetributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the abovelist of considerationsis not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexusfindingsfor non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexusfindings for non-RPW and its adjacent wetlands, wher e the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexusfindings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSWETLANDSARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check al that apply and provide size estimatesin review area
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres,

2. RPWsthat flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional watersin the review area (check all that apply):
[ Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWS® that flow directly or indirectly into TNWs.
[l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW isjurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wwetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide dataindicating that tributary is
seasonal in Section |11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlandsin the review area: acres

5.  Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 wetlandsthat do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlandsin the review area: acres

6. Wetlandsadjacent to non-RPWsthat flow directly or indirectly into TNWs.
[0 Wwetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.
As agenera rule, theimpoundment of ajurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demongtrate that water isisolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):™

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

Identify water body and summarize rationale supporting deter mination:

8See Footnote # 3.

° To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corpsand EPA HQ for
review consistent with the process described in the Cor psEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional watersin the review area (check all that apply):
[ Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:

] wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

O
O

0
O

If potential wetlands were assessed within the review area, these areas did not meet the criteriain the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review areaincluded isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “ SWANCC,” the review areawould have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “ Significant Nexus’ standard, where such afinding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional watersin the review area, where the sole potential basis of jurisdiction isthe MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check al that apply):

0

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.
] Other non-wetland waters: acres. List type of aquatic resource:
[0 wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review areathat do not meet the “ Significant Nexus® standard, where such
afinding isrequired for jurisdiction (check all that apply):

N

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Datareviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

OOOx XOOOOX XO XOO XX

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report

Data sheets prepared by the Corps:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data

X] USGS 8 and 12 digit HUC maps

Galveston District’s Approved List of Navigable Waters

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 TX-FALLSCITY

USDA Natural Resources Conservation Service Soil Survey. Citation: 1972 Karnes County Soil Survey
Nationa wetlands inventory map(s). Cite name:
State/L ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): Google Earth Jun. 2005
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter: SWG-2008-00988; 2 Oct 2008
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTSTO SUPPORT JD: Based on aerial photography, soil survey, and USGS 1:24,000
topographic maps there is no nexus between the site and the San Antonio River (closest TNW). The sail is
not considered hydric.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corpsof Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 2/10/2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2009-00653-TXDOT

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: TX County/Parish: Victoria and Goliad City:
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 28.862569° N, Long. 97.226349° w;
Universal Transverse Mercator: UTM: 14, 3194060 N., 672988 E.NAD: 83
Name of nearest water body: Coleto Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Guadal upe River

Name of watershed or Hydrologic Unit Code (HUC): 12100303

X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Checkif other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: 02/10/2010
[0 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[0 watersare presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Watersof theU.S.

a. Indicate presence of watersof U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWSs) that flow directly or indirectly into TNWs
Non-RPWSs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I <

b. ldentify (estimate) size of watersof theU.S. in thereview area:
Non-wetland waters: linear feet: width (ft) and/or acres

Wetlands; .034 acres

c¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual.
Elevation of established OHWM (if known):

2. Non-regulated water swetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
2 For purposes of thisform, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).
% Supporting documentation is presented in Section I11.F.
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[l Potentialy jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION III: CWA ANALYSIS

A.

TNWsAND WETLANDS ADJACENT TO TNWs

The agencieswill assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resourceisa TNW, complete
Section I11.A.1 and Section 111.D.1. only; if the aquatic resour ce is a wetland adjacent to a TNW, complete Sections111.A.1and 2
and Section |11.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rational e supporting determination:

2. Wetland adjacent to TNW
Summarize rational e supporting conclusion that wetland is “ adjacent”:

CHARACTERISTICSOF TRIBUTARY (THAT ISNOT A TNW) AND ITSADJACENT WETLANDS (IF ANY):

This section summarizesinformation regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standardsfor jurisdiction established under Rapanoshave been met.

The agencieswill assert jurisdiction over non-navigabletributaries of TNWswherethetributariesare“relatively permanent
waters’ (RPWs), i.e. tributariesthat typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abutsan RPW isalso jurisdictional. If the aquatic resourceisnot a TNW, but has year-round
(perennial) flow, skip to Section I11.D.2. If the aquatic resour ce is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Cor psdistricts and
EPA regionswill include in therecord any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlandsif any) and a traditional navigable water, even
though a significant nexus finding isnot required asa matter of law.

If thewater body* isnot an RPW, or awetland directly abutting an RPW, a JD will require additional data to determineif the
water body has a significant nexuswith a TNW. If thetributary has adjacent wetlands, the significant nexus evaluation must
consider thetributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, thetributary and all of itsadjacent wetlandsisused whether the review area identified in the JD request is
thetributary, or its adjacent wetlands, or both. If the JD coversatributary with adjacent wetlands, complete Section 111.B.1 for
thetributary, Section |11.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus existsis determined in Section I11.C below.

1. Characteristics of non-TNWsthat flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(@) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river milesfrom TNW.

Project waters are Pick List river milesfrom RPW.

Project waters are Pick List aeria (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flowsinto TNW.
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(b) Genera Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check al that apply):

[ silts [] Sands [] concrete
[] Cobbles [ Grave ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow eventsin review arealyear: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changesin the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I | | | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High TideLineindicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color isclear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where thereis abreak in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the bresk.

"Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width):
[0 wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(@) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecologica connection. Explain:
[0 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow isfrom: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characterigtics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to thetributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acresin total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUSDETERMINATION

A significant nexus analysis will assessthe flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to thetributary to determineif they significantly affect the chemical, physical, and biological integrity
of aTNW. For each of the following situations, a significant nexus existsif thetributary, in combination with all of its adjacent
wetlands, has mor e than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexusinclude, but are not limited to the volume, duration, and frequency of the flow
of water in thetributary and its proximity to a TNW, and the functions performed by thetributary and all its adjacent
wetlands. It isnot appropriate to deter mine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lieswithin or
outside of a floodplain is not solely deter minative of significant nexus.

Draw connections between the featur es documented and the effects on the TNW, asidentified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factorsto consider include, for example:

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Doesthetributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for speciesthat are present in the TNW?

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

o Doesthetributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the abovelist of considerationsis not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexusfindingsfor non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexusfindings for non-RPW and its adjacent wetlands, wher e the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexusfindings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSWETLANDSARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check al that apply and provide size estimatesin review area
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres,

2. RPWsthat flow directly or indirectly into TNWs.
Xl Tributaries of TNWswhere tributaries typicaly flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: National Hydrologic Dataset of Mean Annual Flow Estimates, which was
based upon gages within the Hydro Climatic Data Network for precipitation and temperature
data collected from 1961 to 1990, indicates that the mean annual flow for the location of
Coleto Creek is greater than 5 cubic feet per second, at 61 cubic feet per second. Coleto Creek



is also depicted asinundated in aerial photographs from 1995 and 2004. The USGS
topographic map for Schroeder, TX depicts Coleto Creek as a perennial stream.

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional watersin the review area (check all that apply):
[ Tributary waters: linear feet width (ft)
] Other non-wetland waters: acres
Identify type(s) of waters:

Non-RPWSs® that flow directly or indirectly into TNWs.
[ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW isjurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres
Identify type(s) of waters:

Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWSs.
X] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
X] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: The wetland ar ea has a surface hydrologic connection to Coleto Creek asit is
contiguousto Coleto Creek.

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide dataindicating that tributary is
seasonal in Section |11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: .034acres

Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.

[0 wetlandsthat do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlandsin the review area: acres

Wetlandsadjacent to non-RPWsthat flow directly or indirectly into TNWSs.

[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres

Impoundments of jurisdictional waters.

As agenera rule, theimpoundment of ajurisdictional tributary remains jurisdictional.

[0 Demonstrate that impoundment was created from “waters of the U.S.,” or

[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demongtrate that water isisolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): ™

8See Footnote # 3.

° To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corpsand EPA HQ for
review consistent with the process described in the Cor ps’/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.

-7-



[] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

Identify water body and summarize rationale supporting deter mination:

Provide estimates for jurisdictional watersin the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
] wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] I potential wetlands were assessed within the review area, these areas did not meet the criteriain the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review areaincluded isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regul ated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “ Significant Nexus® standard, where such afinding is required for jurisdiction. Explain:
[] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional watersin the review area, where the sole potential basis of jurisdiction isthe MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check al that apply):

0

Non-wetland waters (i.e, rivers, streams): linear feet width (ft).
[ Lakes/ponds: acres.
[0 Other non-wetland waters: acres. List type of aquatic resource:
[0 wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review areathat do not meet the “ Significant Nexus® standard, where such
afinding isrequired for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

[0 Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Datareviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Arnold Road Wetland Delineation
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report

Data sheets prepared by the Corps:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data

[] USGS 8 and 12 digit HUC maps

Galveston District’s Approved List of Navigable Waters

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Schroeder, TX
USDA Natural Resources Conservation Service Soil Survey. Citation: Web Soil Survey for Goliad and Victoria
Counties

X] National wetlandsinventory map(s). Citename: 1992 NWI digital dataoverlaid in Google Earth
[0 State/Local wetland inventory map(s):

NXX OO0 XX




FEMA/FIRM maps:

100-year Floodplain Elevationiis: (National Geodectic Vertical Datum of 1929)

Photographs: [X] Aerial (Name & Date): 2897151A-Schroeder-nw: 1995, d289715 1: 2004 NAIP
or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify): NRCS List of Hydric Soilsin Texas 2009

XOOO XOO

B. ADDITIONAL COMMENTSTO SUPPORT JD: The soilsin the wetland area are depicted on the Web Soil
Survey as Meguin silty clay loam, Papalote loamy sand, Weesatche fine sandy loam, Weesatche sandy
clay loam, and water, all of which are cited on the NRCS Hydric Soils of Texas List for Goliad and
Victoria County, published in 2009. Additionally the wetland area is depicted within the NWI polygon as
R2USA, which also encompasses Coleto Creek. The wetland delineation supplied by the applicant is
only for the work area, which includes.034 acres of wetlands that are adjacent to an RPW, Coleto Creek.
Coleto Creek has a mean annual flow of 61 cubic feet per second. Thiswater flows down to the Coleto
Creek Cooling Pond, then back into Coleto Creek, which is atribuatary to the Guadalupe River. The
Guadalupe River isidentified by the USACE-Galveston District asa TNW, asit flows into Guadalupe
Bay and ultimately out into the Gulf of Mexico.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Cor ps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 2/16/10

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2009-00896

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:TX County/parish/borough: Galveston City: Galveston, Texas
Center coordinates of site (lat/long in degree decimal format): Lat. 29.28461° N, Long. -94.83598° W.
Universal Transverse Mercator: 15 E
Name of nearest waterbody: Offatts Bayou

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Offats Bayou

Name of watershed or Hydrologic Unit Code (HUC): 12040204

X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 2/16/10
[0 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
Waters subject to the ebb and flow of the tide.
X Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Glaveston Bay is listed on USACE Galveston District's Navigable Waters List and is regulated under Section 10 of the
Rivers and Harbors Act of 1899.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Watersof theU.S.
a. Indicate presence of watersof U.S. in review area (check all that apply): *

X TNWs, including territorial seas
[0  wetlands adjacent to TNWs
| Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
O Impoundments of jurisdictional waters
O Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of watersof theU.S. in thereview area:
Non-wetland waters: linear feet: width (ft) and/or 0.845 acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by mean (average) high waters.
Elevation of established OHWM (if known):

2. Non-regulated water swetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

® Supporting documentation is presented in Section I11.F.



SECTION III: CWA ANALYSIS

A.

TNWsAND WETLANDSADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resourceisa TNW, complete
Section I11.A.1 and Section 111.D.1. only; if the aquatic resource isawetland adjacent to a TNW, complete Sections|11.A.1 and 2
and Section 111.D.1.; otherwise, see Section |11.B below.

1. TNW
Identify TNW: Offatts Bayou.

Summarize rationale supporting determination: Offatts Bayou is listed on USACE Galveston District's Navigable Waters List and
is regulated under Section 10 of the Rivers and Harbors Act of 1899.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

T his section summarizes infor mation regar ding characteristics of the tributary and its adjacent wetlands, if any, and it helps
deter mine whether or not the standards for jurisdiction established under Rapanos have been met.

T he agencies will assert jurisdiction over non-navigable tributaries of TNW's where the tributaries are “relatively per manent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. I f the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section |11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corpsdistricts and
EPA regionswill includein the record any available infor mation that documents the existence of a significant nexus between a
relatively permanent tributary that isnot perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abuttingan RPW, a JD will require additional data to deter mine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. T his significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. T he deter mination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWsthat flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?®:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [0 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)
[ Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent tothetributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assessthe flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to deter mineif they significantly affect the chemical, physical, and biological integrity
of aTNW. For each of thefollowing situations, a significant nexus existsif thetributary, in combination with all of its adjacent
wetlands, has mor e than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexusinclude, but are not limited to the volume, duration, and frequency of the flow
of water in thetributary and its proximity to a TNW, and the functions perfor med by thetributary and all its adjacent
wetlands. It isnot appropriateto deter mine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between atributary and the TNW). Similarly, the fact an adjacent wetland lieswithin or
outside of a floodplain is not solely deter minative of significant nexus.

Draw connections between the features documented and the effects on the TNW, asidentified in the Rapanos Guidance and

discussed in the I nstructional Guidebook. Factorsto consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the abovellist of considerationsisnot inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexusfindingsfor non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexusfindings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexusfindingsfor wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWs: linear feet width (ft), Or, 0.845 acres.
] Wetlands adjacent to TNWSs: acres.

2. RPWsthat flow directly or indirectly into TNWs.
] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[C] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWS® that flow directly or indirectly into TNWs,
[0 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs.
[0 wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWsthat flow directly or indirectly into TNWSs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE]WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.
] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
] which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting deter mination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

Prior to asserting or declining CWA jurisdiction based solely on this category, Cor ps Districts will elevate the action to Corpsand EPA HQ for
review consistent with the process described in the Cor pgEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:
[] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] oOther: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Datareviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:vicinity map and plan view.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:12040204.
[] USGS NHD data.
X] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Galveston.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

I =y | |

B. ADDITIONAL COMMENTSTO SUPPORT JD: Offatts Bayou is listed on USACE Galveston District's Navigable Waters List and is
regulated under Section 10 of the Rivers and Harbors Act of 1899. Offatts Bayou is also subject to the ebb and flow of the tide and is used
for interstate commerace. This is a copy and or summary of the information justifying the Corps position for the jurisdictional determination.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corpsof Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1 Feb 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2010-00066, Koch Pipeline

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: TX County/Parish: San Patricio City: Corpus Christi
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 27.847° N, Long. 97.508° W,
Universal Transverse Mercator: UTM: 14, 3081174 N., 646885 E.,NAD: 83
Name of nearest water body: Nueces Bay
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nueces Bay
Name of watershed or Hydrologic Unit Code (HUC): 12110111, L ower Nueces River
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[ Checkif other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 1 Feb 2010
[0 Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required)]
X] Waters subject to the ebb and flow of the tide.
[0 watersare presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Watersof theU.S.

a. Indicate presence of watersof U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters’ (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I | [ o

b. Identify (estimate) size of watersof the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.5 acres
Wetlands: 0.5 acres

c¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual.
Elevation of established OHWM (if known):

2. Non-regulated water swetlands (check if applicable):®
[0 Potentialy jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
2 For purposes of thisform, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).
% Supporting documentation is presented in Section I11.F.
-1-



SEC

TION111: CWA ANALYSIS

A.

TNWsAND WETLANDS ADJACENT TO TNWs

The agencieswill assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resourceisa TNW, complete
Section I11.A.1 and Section 111.D.1. only; if the aquatic resour ce is a wetland adjacent to a TNW, complete Sections111.A.1and 2
and Section |11.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: Nueces Bay

Summarize rationale supporting determination: Nueces Bay isa water body subject to the ebb and flow of thetide.

2. Wetland adjacent to TNW
Summarize rational e supporting conclusion that wetland is “adjacent”: The wetland isimmediately adjacent to Nueces Bay, and

subject to the ebb and flow of the tide aswell as flooding from the Nueces River during flood stage.

CHARACTERISTICSOF TRIBUTARY (THAT ISNOT A TNW) AND ITSADJACENT WETLANDS (IF ANY):

This section summarizesinformation regarding characteristics of thetributary and its adjacent wetlands, if any, and it helps
determine whether or not the standardsfor jurisdiction established under Rapanos have been met.

The agencieswill assert jurisdiction over non-navigabletributaries of TNWswherethetributariesare“relatively permanent
waters’ (RPWs), i.e. tributariesthat typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abutsan RPW isalso jurisdictional. If the aquatic resourceisnot a TNW, but has year-round
(perennial) flow, skip to Section I 11.D.2. If the aquatic resour ce is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Cor psdistricts and
EPA regionswill includein therecord any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlandsif any) and a traditional navigable water, even
though a significant nexus finding isnot required asa matter of law.

If thewater body* isnot an RPW, or awetland directly abutting an RPW, a JD will require additional data to deter mineif the
water body has a significant nexuswith a TNW. If thetributary has adjacent wetlands, the significant nexus evaluation must
consider thetributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, thetributary and all of its adjacent wetlandsis used whether thereview area identified in the JD request is
thetributary, or its adjacent wetlands, or both. If the JD coversatributary with adjacent wetlands, complete Section 111.B.1 for
thetributary, Section I11.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus existsis determined in Section I11.C below.

1. Characteristics of non-TNWsthat flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(if) Physical Characteristics:
(@) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river milesfrom TNW.

Project waters are Pick List river milesfrom RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flowsinto TNW.
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Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check al that apply):

[ silts [] Sands [] concrete
[] Cobbles [] Grave ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary providesfor: Pick List

Estimate average number of flow eventsin review arealyear: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check al that apply):

[] Bed and banks

] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changesin the character of soil
[] shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[0 High TideLineindicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color isclear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where thereis abreak in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the bresk.

"Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width):
[0 wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(@) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecologica connection. Explain:
[0 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow isfrom: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characterigtics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[0 Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to thetributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acresin total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUSDETERMINATION

A significant nexus analysis will assessthe flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to thetributary to determineif they significantly affect the chemical, physical, and biological integrity
of aTNW. For each of the following situations, a significant nexus existsif thetributary, in combination with all of its adjacent
wetlands, has mor e than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexusinclude, but are not limited to the volume, duration, and frequency of the flow
of water in thetributary and its proximity to a TNW, and the functions performed by thetributary and all its adjacent
wetlands. It isnot appropriate to deter mine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lieswithin or
outside of a floodplain is not solely deter minative of significant nexus.

Draw connections between the featur es documented and the effects on the TNW, asidentified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factorsto consider include, for example:

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Doesthetributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for speciesthat are present in the TNW?

o Doesthetributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

o Doesthetributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the abovelist of considerationsis not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexusfindingsfor non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexusfindings for non-RPW and its adjacent wetlands, wher e the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexusfindings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSWETLANDSARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check al that apply and provide size estimatesin review area
X] TNWs: linear feet width (ft), Or, 0.5acres.
Xl Wetlands adjacent to TNWs: 0.5acres.

2. RPWsthat flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional watersin the review area (check all that apply):
[ Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

Non-RPWS® that flow directly or indirectly into TNWs.
[l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW isjurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWSs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rational e indicating that wetland is
directly abutting an RPW:

] wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide dataindicating that tributary is
seasonal in Section |11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.

[0 wetlandsthat do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

Wetlandsadjacent to non-RPWsthat flow directly or indirectly into TNWSs.

[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlandsin the review area: acres

Impoundments of jurisdictional waters.’

As agenera rule, theimpoundment of ajurisdictional tributary remains jurisdictional.

[0 Demonstrate that impoundment was created from “waters of the U.S.,” or

[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[[] Demonstrate that water isisolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): ™

[0 which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarizerationale supporting deter mination:

8See Footnote # 3.

° To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corpsand EPA HQ for
review consistent with the process described in the Cor psEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional watersin the review area (check all that apply):

[ Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
] wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[] I potential wetlands were assessed within the review area, these areas did not meet the criteriain the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review areaincluded isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “ SWANCC,” the review areawould have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 watersdo not meet the “ Significant Nexus” standard, where such afinding is required for jurisdiction. Explain:
[0 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional watersin the review area, where the sole potential basis of jurisdiction isthe MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check al that apply):

0

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.
] Other non-wetland waters: acres. List type of aquatic resource:
[0 wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review areathat do not meet the “ Significant Nexus® standard, where such
afinding isrequired for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

[0 Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Datareviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Tetra Tech
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report
Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:
X] USGS NHD data
X] USGS 8 and 12 digit HUC maps
Galveston District’s Approved List of Navigable Waters
U.S. Geological Survey map(s). Cite scale & quad name: 1:24000, ANNAVILLE, Texas
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ANNAVILLE, Texas
State/L ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevationiis: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): NAIP, 2004
or [X] Other (Name & Date): GL O, 2002
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

OO0 XOOOXKOXX XOO  OX

B. ADDITIONAL COMMENTSTO SUPPORT JD: The site and access are both located partially in open waters of Nueces Bay and the
Nueces River and partially in adjacent wetlands between the Nueces Bay and the Nueces River, both navigable waters of the United States.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 February 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2010-00117

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: ‘Texas County/Parish; Harris City: Houston
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 29.69617° N, Long. -95.59258° w;
Universal Transverse Mercator: UTM: 15, 3287932 N., 249150 E..NAD: 83
Name of nearest water body: Tributary to Brays Bayou (HCFCD Unit No. D122-00-00)
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Brays Bayou
Name of watershed or Hydrologic Unit Code (HUC): 12040104
Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: 16 February 2010
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
] waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

[0  TNws, including territorial seas
[0  wetlands adjacent to TNWs
X Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
O Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100linear feet: 100width (ft) and/or acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.
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[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow events in review area/year: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I | | | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[C] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
H

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: HCFCD Unit No. D122-00-00 carries water year-round.
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X] Tributary waters: 100 linear feetl00width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[C] other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wwetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[C] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):10

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
[ wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report
[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study:
X] U.S. Geological Survey Hydrologic Atlas: ORM

[J USGS NHD data

X] USGS 8 and 12 digit HUC maps
Xl Galveston District’s Approved List of Navigable Waters
X] U.S. Geological Survey map(s). Cite scale & quad name: Alief, Texas - 1.0 inch : 0.5 mile
[J USDA Natural Resources Conservation Service Soil Survey. Citation:
IX] National wetlands inventory map(s). Cite name: Alief, Texas
[] state/Local wetland inventory map(s):
X] FEMA/FIRM maps: 48201C0830L - June 18, 2007
[0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[] Photographs: [[] Aerial (Name & Date):

or [J] Other (Name & Date):

[0 Previous determination(s). File no. and date of response letter:
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
[] Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 17, 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2010-00118

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/Parish: Brazoria city: Brazoria
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 29.027048° N, Long. 95.595428° w;
Universal Transverse Mercator: UTM: 15, 3213761. N., 247225 E.NAD: 83
Name of nearest water body: San Bernard River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Bernard River

Name of watershed or Hydrologic Unit Code (HUC): 12090401; San Bernard Coastal

X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: February 17, 2010
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]

X] Waters subject to the ebb and flow of the tide.

X] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain: San Bernard River is featured on the Galveston Districts list of Navigable waters and is
therefore subject to section 10 of the Rivers and Harbors Act. San Bernard River is also subject to
the ebb and flow of the tide and supports commercial and interstate commerce.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

X

I | I | [

b. ldentify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or .02 acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Established by mean (average) high waters.
Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).
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2. Non-regulated waters/wetlands (check if applicable):
[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

% Supporting documentation is presented in Section I11.F.



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: San Bernard River

Summarize rationale supporting determination: San Bernard River is featured on the Galveston Districts list of
Navigable waters and is therefore subject to section 10 of the Rivers and Harbors Act. San
Bernard River is also subject to the ebb and flow of the tide and supports commercial and
interstate commerce.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section I11.D.2 and Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section I111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.
Project waters are Pick List river miles from RPW.
Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
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Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow events in review area/year: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[0 other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
;egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[l Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

Xl TNWs: linear feet width (ft), Or, .02acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[0 Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):*

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
[ Wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

[ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report
[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study:
X] U.S. Geological Survey Hydrologic Atlas: 12090401; San Bernard Coastal
[J USGS NHD data
X] USGS 8 and 12 digit HUC maps
X] Galveston District’s Approved List of Navigable Waters
X] U.S. Geological Survey map(s). Cite scale & quad name: Brazoria Tx; 1: 24000
[J USDA Natural Resources Conservation Service Soil Survey. Citation:
IX] National wetlands inventory map(s). Cite name: Brazoria, Texas
[] state/Local wetland inventory map(s):
[0 FEMA/FIRM maps:
[] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[] Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
[0 Previous determination(s). File no. and date of response letter:
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
[0 Other information (please specify):



B. ADDITIONAL COMMENTS TO SUPPORT JD: San Bernard River is featured on the Galveston Districts list of
Navigable waters and is therefore subject to section 10 of the Rivers and Harbors Act. San Bernard River
is also subject to the ebb and flow of the tide and supports commercial and interstate commerce.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 17 February 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2010-00129

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: ‘Texas County/Parish; Harris City: Houston
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 30.00598° N, Long. -95.511° w;
Universal Transverse Mercator: UTM: 15, 3322103 N., 257795 E. NAD: 83
Name of nearest water body: Cypress Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Cypress Creek

Name of watershed or Hydrologic Unit Code (HUC): 12040102

Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: 17 February 2010
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
] waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

[0  TNws, including territorial seas
[0  wetlands adjacent to TNWs
X Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
O Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
| Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150linear feet: width (ft) and/or acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.
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[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section 111.D.2 and Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow events in review area/year: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I | | | |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[C] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
H

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: There is flow year-round flow in Cypress Creek.
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X] Tributary waters: 150 linear feet width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wwetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[C] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):10

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.

-7-



Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
[ wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report
[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study:
X] U.S. Geological Survey Hydrologic Atlas: ORM

[J USGS NHD data

X] USGS 8 and 12 digit HUC maps
[0 Galveston District’s Approved List of Navigable Waters
IX] U.S. Geological Survey map(s). Cite scale & quad name: Tomball, Texas - 1.0 inch : 0.5 mile
[J USDA Natural Resources Conservation Service Soil Survey. Citation:
IX] National wetlands inventory map(s). Cite name: Tomball, Texas
[] state/Local wetland inventory map(s):
X] FEMA/FIRM maps: 48201C0245L - June 18, 2007
[0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[] Photographs: [[] Aerial (Name & Date):

or [J] Other (Name & Date):

[0 Previous determination(s). File no. and date of response letter:
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
[] Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 19, 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2010-00102

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/Parish: Harris city: Highlands
Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 29.80734° N, Long. 95.06525° w;
Universal Transverse Mercator: UTM: 15, 3299226 N., 300405 E.,NAD: 83
Name of nearest water body: White Lake
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Jacinto River

Name of watershed or Hydrologic Unit Code (HUC): 12040104

Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X] Office (Desk) Determination. Date: February 19, 2010
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
X] Waters subject to the ebb and flow of the tide.
X Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I 3

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or 0.5 acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.
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[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: White Lake

Summarize rationale supporting determination: This segment of the White Lake is listed by USACE
Galveston District in Navigable Waters within the Galveston District Regulatory Boundaries
table as being subject to Section 10 of the Rivers and Harbors Act of 1899. It is a tributary of
the San Jacinto River, a TNW.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section I11.D.2 and Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.
Project waters are Pick List river miles from RPW.
Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
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Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for: Pick List

Estimate average number of flow events in review area/year: Pick List
Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[0 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow
5egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

Xl TNWs: linear feet width (ft), Or, 0.5acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[0 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):*

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

[0 Tributary waters: linear feet width (ft)
[] other non-wetland waters: acres

Identify type(s) of waters:
[ wetlands: acres

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

XI Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: February 3, 2010, Anh Nguyen

[ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report
[0 Data sheets prepared by the Corps:
[] Corps navigable waters’ study:
[ U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data
[] USGS 8 and 12 digit HUC maps
Xl Galveston District’s Approved List of Navigable Waters
X] U.S. Geological Survey map(s). Cite scale & quad name: Highlands, Texas, 1 in.: 0.5 mi.
[J USDA Natural Resources Conservation Service Soil Survey. Citation:
XI National wetlands inventory map(s). Cite name: Highlands, Texas
[] state/Local wetland inventory map(s):
X] FEMA/FIRM maps: 48201C0740L, June 18, 2007
[0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[] Photographs: [[] Aerial (Name & Date):
or [J] Other (Name & Date):
[0 Previous determination(s). File no. and date of response letter:
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature:
[] Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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