APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 1-Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: N/A
Center coordinates of site (1at/long in degree decimal format): Lat. 29.4057° ﬁ Long. -96.0696° ﬁ
Universal Transverse Mercator: 785361 35 E, 3216593.72N (NAD 83)
Name of nearest waterbody: West Bernard Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Bernard River

Name of watershed or Hydrologic Unit Code (HUC): 12090401

P Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
PJ Office (Desk) Determination. Date: 1/9/08
4] Field Determination. Date(s): 10/25/06

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required|
+] Waters subject to the ebb and flow of the tide.
[T] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There AFe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 85 width (ft) and/or 0.2 acres.
Wetlands: 2.55 acres.

¢. Limits (boundaries) of jurisdiction based on: 198%
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section IILF.



SEC

TION I11: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
1 Tributary flows directly into TNW.

] Tributary flows through tributaries before entering TNW.

river miles from TNW,
river miles from RPW.
aerial (straight) miles from TNW.

Project waters are
Project waters are
Project waters are
Project waters are acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [J Natural

[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Biek

Primary tributary substrate composition (check all that apply):

[ silts ] Sands [ Concrete
[] Cobbles [ Gravel 1 Muck
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/ mplexes. Explain:

Tributary geometry: P
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: ¢
Estimate average number of flow events in review area/year: E
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pie

Subsurface flow: PickEist. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
[] OHWME (check all indicators that apply):
[ clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
O other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

Ooooo0o
OO00O000O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [} physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

o

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: if. Explain:

Surface flow is:
Characteristics:

Subsurface flow: Bigl . Explain findings:
[C] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting

[J Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
O Ecological connection. . Explain:
[J Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are river miles from TNW.
Project waters ar
Flow is from: PieK Eist.
Estimate approximate location of wetland as within the ¥

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[J Vegetation type/percent cover. Explain:

[0 Habitat for:
[[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
7] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: B
Approximately ( ) acres in total are being considered in

mulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. NWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: The drainage area is 155 square miles and West Bernard Creek is evident in both the 1995 and 2004
aerial photographs. West Bernard Creek is also indicated as a perennial stream on the topographic map.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 100 linear feet 85 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 1987 Delineation Manual - Wetlands adjacent to OHWM of West Bernard Creek within
the project area. Wetlands occur in a wide floodplain peripheral to West Bernard Creek and are recharged by
overbank flood events. Wetlands dominated by less than 50% woody vegetation and have been classified as
Palustrine Emergent Wetlands (Cowardin classification).

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section H1.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 2.55 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

%] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

#See Footnote # 3.

° To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



t] Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

NON-J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
bl Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

B4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Aerial photographs and site photographs.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

X Office concurs with data sheets/delineation report.

[J Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas

[] USGS NHD data.

[] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Hungerford, TX.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: FIRM Panel 48481C0200E Apr 5, 2006.

100-year Floodplain Elevation is: Zone A, elevation not assigned (National Geodectic Vertical Datum of 1929)

Photographs: [ Aerial (Name & Date): Wharton County NAIP, 2005, 1 Meter Resolution.
or [] Other (Name & Date): .

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):




B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 9 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation
of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that West Bernard Creek is a perennial stream and a tributary of the San Bernard River. The presence of West
Bernard Creek in the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed
site is within the 100-year floodplain, Zone A. As a relatively permanent water that is a tributary of a traditional navigable water, West
Bernard Creek and its abutting wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into West
Bernard Creek and its abutting wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army
permit .






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 2-Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: NJA ,
Center coordinates of site (lat/long in degree decimal format): Lat. 29.3624° &, Long. -96.0916° Q
Universal Transverse Mercator: 782348.47E, 325165323 N (NAD 83)
Name of nearest waterbody: Peach Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: San Bernard River

Name of watershed or Hydrologic Unit Code (HUC): 12090401

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offSite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date: 1/9/08
4§ Field Determination. Date(s): 10/26/06

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

e

There ATéN0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ATe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 62 width (ft) and/or 0.14 acres.
Wetlands: 0.18 acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section IILF.



SECTION ITI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: St
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW
[ Tributary flows through |

ributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are ¥ aerial (straight) miles from TNW.
Project waters are P aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.

Project waters are Pick
Project waters are

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.,



(b) General Tributary Characteristics (check all that apply):
Tributary is: (] Natural
[ Antificial (man-made). Explain:
(] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: }

Primary tributary substrate composition (check all that apply):

O silts ] Sands [ Concrete
[ Cobbles [ Gravel J Muck
(] Bedrock (] Vegetation. Type/% cover:

7] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry:
Tributary gradient (appr0x1ma e average slope): Y%

(c) Flow:
Tributary provides for: P
Estimate average number of ﬂow events in review area/year: | 1
Describe flow regime: Ephemeral flows with a low gradient result in extensive ponding and saturation of adjacent

floodplain area.
Other information on duration and volume:

Surface flow is: Pii

if. Characteristics:

Subsurface flow: B . Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

(] Bed and banks

] OHWM® (check all indicators that apply):
B clear, natural line impressed on the bank
[J changes in the character of soil
(] shelving
[ vegetation matted down, bent, or absent
|
O

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition

[ water staining

O other (list):

(] Discontinuous OHWM.” Explain:

Q0o0o00acd

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[J oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Water is turbid due to sediments.
Identify specific pollutants, if known:

‘A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

o

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
(] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: } LiSt. Explain:

Surface flow is: Pick Eidt
Characteristics:

Subsurface flow: | . Explain findings:
[ Dye (or other) test performed

(c) Wetland Adjacency Determination with Non-TNW:
[C] Directly abutting
[CJ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

#st floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

] Vegetation type/percent cover. Explain: .

[J Habitat for:
] Federally Listed species. Explain findings: .
(] Fish/spawn areas. Explain findings: .
(] Other environmentally-sensitive species. Explain findings: .
(] Aquatic/wildlife diversity. Explain findings: .

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ¥
Approximately ( ) acres in total are being considered in the cumu]atlve analysis.




For each wetland, specify the folowing:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
#] TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Peach Creek is evident in both the 1995 and 2004 aerial photographs. Peach Creek is also indicated as a
perennial stream on the topographic map.

2] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 100 linear feet 62 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
(=] Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 1987 Delineation Manual - Wetlands are adjacent to the OHWM of Peach Creek within
the project area. Wetlands occur in a wide floodplain peripheral to Peach Creek and are recharged by overbank
flood events. Wetlands have been classified as Palustrine Forested Wetlands (Cowardin classification).

#] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.18 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

2] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

2] Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

2] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

*See Footnote # 3.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
2] Tributary waters: linear feet width (ft).
fe] Other non-wetland waters: acres.
Identify type(s) of waters:
%] Wetlands: acres.

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.¢., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

#] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 22.06, aerial
photographs and site photographs.
B Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24000, Hungerford, TX.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: FIRM Panel 48481C0355E April 5, 2006.
100-year Floodplain Elevation is: Zone AE, 100 fi. (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): Wharton County NAIP, 2005, 1 Meter Resolution.
or [} Other (Name & Date): Bridge MP 22.06, 10/25/06.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):




B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 9 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation
of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that Peach Creek is a perennial stream and a tributary of the San Bernard River. The presence of Peach Creek in
the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed site is within the
100-year floodplain, Zone AE. As a relatively permanent water that is a tributary of a traditional navigable water, Peach Creek and its
abutting wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into Peach Creek and its abutting
wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army permit .






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 3-Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 29.2717° N, Long. -96.1464° £.
Universal Transverse Mercator: UTM 14: 3241468.20 E, 777273.78 N (NAD 83)
Name of nearest waterbody: Tributary of Bosque Slough

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Colorado River

Name of watershed or Hydrologic Unit Code (HUC): 12090302

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
D4 Office (Desk) Determination. Date: 5/28/08
B Field Determination. Date(s): 10/26/06

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
E1 Waters subject to the ebb and flow of the tide.
[ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

15 | |

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: 0.05 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delineation Maiiva

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
{1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is nota TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2
and Section IILD.1.; otherwise, see Section IT1.B below.

1. TNW
Identify TNW: Colorado River.

Summarize rationale supporting determination: The Colorado River is on the Galveston District's list of Navigable Waters.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: Through analysis of National Wetland Inventory (NWI) and

FEMA floodplain maps it was determined that these wetlands are located within the 100-year floodplain of the Colorado River. Therefore,
these wetlands have a hydrological connection and are adjacent to the Colorado River.

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

Watershed size:
Drainage area: ick Liist
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[_] Tributary flows directly into TNW.
(] Tributary flows through BiélEist tributaries before entering TNW.

shic

river miles from TNW.

river miles from RPW.

Project waters are P st aerial (straight) miles from TNW.
Project waters are ?1 £ acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P
Project waters are l,’l;

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition {check all that apply):

[ silts [ Sands (1 Concrete
[ Cobbles (1 Gravel [ Muck
{1 Bedrock [ Vegetation. Type/% cover:

{TJ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Piek Eist

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick Liist e
Estimate average number of flow events in review area/year: Picl
Describe flow regime: Ephemeral flows with a low gradiel

%

It in extensive ponding and saturation of adjacent

floodplain area.
Other information on duration and volume:

Surface flow is: Pi€kiList. Characteristics:

Subsurface flow: Pick'List. Explain findings:
(1 Dye (or other) test performed:

Tributary has (check all that apply):

[1 Bed and banks

(] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absent
[ 1eaflitter disturbed or washed away
[ sediment deposition
[ water staining
[0 other (list):

(J Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO0O00o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
{7} oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore) ] physical markings;
(] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:

? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
:egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
] Wetland fringe. Characteristics:
(] Habitat for:
[] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General F lgyv Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick
Characteristics:

Subsurface flow: Pick List. Explain findings:
(] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
(] Discrete wetland hydrologic connection. Explain:
(] Ecological connection. Explain:
[] Separated by bermv/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters arc Pick List acrial (straight) miles from TNW.
Flow is from: Pick List. ‘
Estimate approximate location of wetland as within the Pick'List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[J Vegetation type/percent cover. Explain: .

(O Habitat for:
[] Federally Listed species. Explain findings: .
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings: .
(] Aquatic/wildlife diversity. Explain findings: .

3. Characteristics of all wetlands adjacent to the tributary (if anyl )
All wetland(s) being considered in the cumulative analysis: Pick Eist
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 1I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
B Wetlands adjacent to TNWs: 0.05 acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[Z] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly sitvated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains Junsdlctlonal
Demonstrate that impoundment was created from “waters of the U.S.,” o
:] Demonstrate that water meets the criteria for one of the categories presemed above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE]} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

i} Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[E3 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
7] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[ Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

i} Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

[E] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
BJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 29.78, aerial
photographs and site photographs.
Bd  Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
E Corps navigable waters’ study: Galveston District's Approved List of Navigable Waters.
] U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
(] USGS 8 and 12 digit HUC maps.
Bd U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Glen Flora, TX.
El] USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
E FEMA/FIRM maps: FIRM Panel 48481C0345E April 5, 2006.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
E Photographs: [X] Aerial (Name & Date): Glen Flora and Wharton County 1995, 2004, and 2005.
or [] Other (Name & Date): .
Previous determination(s). File no. and date of response letter:
I Applicable/supporting case law:

Applicable/supporting scientific literature:
Other information (please specify):

E

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 28 May 2008 by Wildlife Technical that included
the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM). A desk
review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation of a



USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, a FEMA floodplain map (FIRM), as well as the information submitted by
Wildlife Technical. The topographic map indicates that the Colorado River is perenninal. The presence of the Colorado River in the 1995,
2004, and 2005 aerial photos indicates that it is a relatively permanent water. The Galveston District’s Approved List of Navigable Waters
indicates that Colorado River is navigable at this location. The FIRM shows that the proposed site is within the 100-year floodplain of the
Colorado River. Due to the hydrological connection via the 100-year floodplain the wetlands are adjacent to the Colorado River, a traditional
navigable water (TNW). Therefore, the adjacent wetlands are waters of the United States. The discharge of dredged or fill material into
Colorado River and its adjacent wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army

permit .
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 4 - Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 29.2659° N, Long. -96.1555° W.
Universal Transverse Mercator: 776401.77 E, 3240801.54 N (NAD 83)
Name of nearest waterbody: Bosque Slough

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Colorado River

Name of watershed or Hydrologic Unit Code (HUC): 12090302

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 1/9/08
B Field Determination. Date(s): 10/26/06

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There AFéno “ravigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
[} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There AF¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

EHDDEDEH!

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: 35 width (ft) and/or acres.
Wetlands: 0.05 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Manual

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by comipleting the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e-g., typically 3 months).

? Supporting documentation is presented in Section IILF.



SEC

TION I1I: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2
and Section IILD.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITL.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: Pick

Drainage area: ick

Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[X] Tributary flows directly into TNW.
] Tributary flows through PickList tributaries before entering TNW.

st river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are Piek List acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.

Project waters are Py
Project waters are Pi

Identify flow route to TNW?: Bosque Slough discharges directly into the Colorado River.
Tributary stream order, if known: 1st.

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: f
Average side slopes: Pit

Primary tributary substrate composition (check all that apply):

[ silts [T] Sands [J Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock []] Vegetation. Type/% cover: 100%

[ Other. Explain: silty clay.

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable.
Presence of run/riffle/pool complexes. Explain: N/A.

Tributary geometry: Pick List

Tributary gradient (approximate average slope): 0.08 %

(c) Flow: -
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pj
Describe flow regime: surface flows following rain events.
Other information on duration and volume:

Surface flow is: Pick’List. Characteristics:

Subsurface flow: Piek List. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

[ ] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absent
[ 1eaf litter disturbed or washed away
[ sediment deposition
[ water staining
] other (list): wetland in channel

[ Discontinuous OHWM.’ Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

anoo0oan

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ ] physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types.

[J tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: not observed.
Identify specific pollutants, if known:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Tee:

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width): .

[] Wetland fringe. Characteristics:

[0 Habitat for:
[ ] Federally Listed species. Explain findings: No agency comment (USFWS, TPWD).
[] Fish/spawn areas. Explain findings: No agency comment (USFWS, TPWD).
[] Other environmentally-sensitive species. Explain findings: No agency comment (USFWS, TPWD).
[J Aquatic/wildlife diversity. Explain findings: No agency comment (USFWS, TPWD).

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristies:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.05 acres
Wetland type. Explain: Palustrine Emergent (Cowardin classification).
Wetland quality. Explain: average quality based on floral species present and indicator status.
Project wetlands cross or serve as state boundaries. Explain: No.

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: P
Characteristics:

Subsurface flow: Pi¢k List. Explain findings:
[[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[[1 Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[ Separated by bermv/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are P Elst aerial (straight) miles from TNW.
Flow is from: Pick ]

Estimate approximate locatlon of wetland as within the Pi¢l

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width): warm and cool season grasses, 100% cover.
[J Vegetation type/percent cover. Explain: Palustrine Emergent (Cowardin classification), 100% cover.
[] Habitat for:
[] Federally Listed species. Explain findings: No agency comment (USFWS, TPWD).
{] Fish/spawn areas. Explain findings: No agency comment (USFWS, TPWD).
{1 Other environmentally-sensitive species. Explain findings: No agency comment (USFWS, TPWD).
[[] Aquatic/wildlife diversity. Explain findings: No agency comment (USFWS, TPWD).

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: B ist
Approximately ( ) acres in total are being considered in ‘the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between 2
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other refationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,

BQ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Bosque Slough is evident in both the 1995 and 2004 aerial photographs. Bosque Slough is also indicated
as a perennial stream on the topographic map and is a second order stream that is a tributary of the Colorado River.

] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II[.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Bd Tributary waters: linear feet 35 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [IL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands occur in a wide floodplain peripheral to Bosque Slough and are recharged by
overbank flood events. Wetlands have been classified as Palustrine Emergent Wetlands (Cowardin classification).

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetiand is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.05 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section H{1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

3] which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

*See Footnote # 3.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

[2] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

3] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check ail that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
BJd Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 30.45, aerial
photographs, and site photographs.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.

[5] Data sheets prepared by the Corps:
E] Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
{C] USGS NHD data.
{3 USGS 8 and 12 digit HUC maps.
K U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Glen Flora, TX.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
P4 FEMAJ/FIRM maps: FIRM Panel 4848100345E April 5, 2007.
B 100-year Floodplain Elevation is: Zone AE, 102 - 103 ft. (National Geodectic Vertical Datum of 1929)
[XI Photographs: [X] Aerial (Name & Date): Wharton County NAIP, 2005, 1 Meter Resolution .

or ] Other (Name & Date): Bridge MP 30.45, 10/26/06.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

Bz alB)



B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 9 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation
of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that Bosque Slough is a perennial stream and a tributary of the Colorado River. The presence of Bosque Slough in
the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed site is within the
100-year floodplain, Zone AE. As a relatively permanent water that is a tributary of a traditional navigable water, Bosque Slough and its
abutting wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into Bosque Slough and its abutting
wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army permit .






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 7 - Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: NJA
Center coordinates of site (lat/long in degree decimal format): Lat. 29.0929° N, Long. -96.4330° W.
Universal Transverse Mercator: 749846.11 E, 3221000.72 N (NAD 83)
Name of nearest waterbody: Middle Mustang Creek
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Navidad River
Name of watershed or Hydrologic Unit Code (HUC): 12100102
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 1/10/08
P Field Determination. Date(s): 6/6/07

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aréno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

OOOORORODE

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 6 width (ft) and/or 0.01 acres.
Wetlands: 0.09 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987'L tion Mannal

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section I11.A.1 and Section II1.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections III.A.1 and 2
and Section IIL.D.1.; otherwise, see Section II1.B below.
1. TNW
Identify TNW:
Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.
1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW
(i) General Area Conditions:
Watershed size: Pick Li st
Drainage area: Pic
Average annual rainfall: 40 inches
Average annual snowfall: 0 inches
(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pi¢k Eist tributaries before entering TNW.
Project waters are P ¢ river miles from TNW.
Project waters are §  river miles from RPW.
Project waters are L aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.
Identify flow route to TNW?:
Tributary stream order, if known:
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics {(check all that apply):
Tributary is: (7 Natural
[ Artificial (man-made). Explain:
[0 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _ feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ sitts [J Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: stable.
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(¢) Flow: -
Tributary provides for: Pick Eist
Estimate average number of flow events in review area/year: Pick
Describe flow regime: ephemeral.
Other information on duration and volume:

List

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

(] Bed and banks

[0 OHWM? (check all indicators that apply):
[] clear, natural line impressed on the bank
] changes in the character of soil
(] shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
(] sediment deposition
] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OoOo0o0o0a

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
oil or scum line along shore objects [[] survey to available datum,;
[ fine shell or debris deposits (foreshore) [_] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e,

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[] Habitat for:
] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: )
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Plc
Characteristics:

Subsurface flow: Pick List. Explain findings:
(] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
[ Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
{1 Ecological connection. Explain:
[ Separated by bermvbarrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: P
Estimate approxim

ate location of wetland as within the Pick Eist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

] Vegetation type/percent cover. Explain:

] Habitat for:
(] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[7] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed: Wetiand occupies floodway of Middle
Mustang Creek and serves to stabilize the sandy and silty substrates of this tributary.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Middle Mustang Creek is evident in both the 1995 and 2004 aerial photographs. Middle Mustang Creek
is also indicated as a perennial stream on the topographic map.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply)
- Tributary waters: 100 linear feet 6 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Dd Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 1987 Delineation Manual - Wetlands are adjacent to the OHWM of Middle Mustang
Creek within the project area. Wetlands occur in a wide floodplain peripheral to Middle Mustang Creek and are
recharged by overbank flood events. Wetlands have been classified as Palustrine Emergent Wetlands (Cowardin
classification),

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.09 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[E] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

#See Footnote # 3.

® To complete the analysis refer to the key in Section 1ILD.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[-] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
F] Lakes/ponds: acres.

[[1 Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

CTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 51.03, aerial

photographs, and site photographs.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

X} Office concurs with data sheets/delineation report.

[J Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[J USGS NHD data.

(] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Louise, TX .

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: FIRM Panel 48481C0650E April 5, 2007.

100-year Floodplain Elevation is: Zone A, elevation not assigned. (National Geodectic Vertical Datum of 1929)

Photographs: [XJ Aerial (Name & Date): Wharton County NAIP, 2005, 1 Meter Resolution.
or [X] Other (Name & Date): Bridge MP 51.03, 6/6/07.

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):




B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 10 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation
of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that Middle Mustang Creek is a perennial stream and a tributary of Navidad River The presence of Middle
Mustang Creek in the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed
site is within the 100-year floodplain, Zone A. As a relatively permanent water that is a tributary of a traditional navigable water, Middle
Mustang Creek and its abutting wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into Middle
Mustang Creek and its abutting wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army

permit .






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 8 - Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Jackson City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 29.0721° N, Long. -96.4659° W.
Universal Transverse Mercator: 746692.44 E, 3218625.66 N (NAD 83)
Name of nearest waterbody: West Mustang Creek
Name of nearest Traditional Navigable Water (TNW) 1nto which the aquatic resource flows: Navidad River
Name of watershed or Hydrologic Unit Code (HUC): 12100102
DJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 1/10/08
X1 Field Determination. Date(s): 6/7/07

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
Waters subject to the ebb and flow of the tide.
['1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

HOOOXREREN

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100 linear feet: 25 width (ft) and/or 0.05 acres.
Wetlands: 1.05 acres.

c. Limits (boundaries) of jurisdiction based on: 19§’
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section TI below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonaily”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IIL.F.



SECTION IT1: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II1.A.1 and Section I1L.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section II1.D.1.; otherwise, see Section IILB below.

1. TNW
ldentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section I111.B.2 for any onsite wetlands, and Section I11.B.3 for ail wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: iis
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pick Eist tributaries before entering TNW.

£ river miles from TNW.

t river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are Pick 1
Project waters are

Identify flow route to TNW>:
Tributary stream order, if known:

“ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [J Natural

[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick'Eis

Primary tributary substrate composition {check all that apply):

] siits [ Sands [ Concrete
[] Cobbles [ Gravel [} Muck
[] Bedrock [] Vegetation. Type/% cover:

(] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: Pi
Tributary gradient (approx1mate average slope): %

(c¢) Flow: -
Tributary provides for: Pick:List o
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: PickEist. Characteristics:

Subsurface flow: Pick Fist. Explain findings:

(] Dye (or other) test performed:

Tributary has (check all that apply):
(] Bed and banks
(] OHWMS® (check all indicators that apply):
[(J clear, natural line impressed on the bank [] the presence of litter and debris
(J changes in the character of soil [] destruction of terrestrial vegetation
T shelving [] the presence of wrack line
[TJ vegetation matted down, bent, or absent [ ] sediment sorting
[ leaflitter disturbed or washed away [0 scour
(] sediment deposition (] muitiple observed or predicted flow events
] water staining (] abrupt change in plant community
T other (list):

[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to detennme lateral extent of CWA jurisdiction (check all that apply):
[Z] High Tide Line indicated by: 1] Mean High Water Mark indicated by:

[ oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore) [} physical markings;
[J physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(ili) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[} Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[J Habitat for:

[[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick Eist. Explain:

Surface flow is: Pick List
Characteristics:

] Dye (or other) test performed

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
(J Ecological connection. Explain:
{1 Separated by bermvbarrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are st
Flow is from: Pick List.
Estimate approx1mate location of wetland as within the P

gt

st floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[J Riparian buffer. Characteristics (type, average width): .
[J Vegetation type/percent cover. Explain:
{1 Habitat for:
(] Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Plgv_
Approximately ( ) acres in total are being considered in the cumulatrve analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: West Mustang Creek is evident in both the 1995 and 2004 aerial photographs. West Mustang Creek is
also indicated as a perennial stream on the topographic map

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
PA Tributary waters: 100 linear feet 25 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

(.} Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetland occurs within the floodplain of West Mustang Creek and is recharged by over
bank flow. Wetland boundaries are immediately adjacent to the floodway of West Mustang Creek. Wetlands
have been classified as Palustrine Forested Wetlands (Cowardin classification).

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1I.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 1.05 acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
il Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

¥See Footnote # 3.

? To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 100 linear feet 25 width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: 0.45 acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a f ndmg is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
5] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 53.48, aerial
photographs, and site photographs.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Louise, TX.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: FIRM Panel 4803790200B June 19, 1985.
100-year Floodplain Elevation is: Zone AE, 59.5 fi. (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): Jackson County NAIP, 2005, 1 Meter Resolution.
or [X] Other (Name & Date): Bridge MP 53.48, 6/7/07.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):




B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 10 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation
of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that West Mustang Creek is a perennial stream and a tributary of Navidad River. The presence of West Mustang
Creek in the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed site is
within the 100-year floodplain, Zone A. As a relatively permanent water that is a tributary of a traditional navigable water, West Mustang
Creek and its abutting wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into West Mustang Creek
and its abutting wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army permit .






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 9-Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Jackson City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 28.9577° N, Long. -96.6859° £,
Universal Transverse Mercator: 3205504.89 E, 725517.69 N (NAD 83)
Name of nearest waterbody: Lavaca River
Name of nearest Traditional Navigable Water (TNW) 1nto which the aquatic resource flows: Lavaca River
Name of watershed or Hydrologic Unit Code (HUC): 12100101
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: 1/10/08
[ Field Determination. Date(s): 6/12/07

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Aréng “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
Waters subject to the ebb and flow of the tide.
[7] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

B4  Wetlands adjacent to TNWs

Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: 0.06 acres.

¢. Limits (boundaries) of jurisdiction based on: 1987 Delinéation Manual
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11l below.

2 For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “‘seasonaily”
(e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SEC

TION IIT: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I1I.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to 2a TNW, complete Sections 11LA.1 and 2
and Section I11.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW: Lavaca River.

Summarize rationale supporting determination: The Lavaca River is on the Galveston District's list of Navigable Waters.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: Through analysis of National Wetland Inventory (NWI) and

FEMA floodplain maps it was determined that these wetlands are located within the 100-year floodplain of the Lavaca River. Therefore,
these wetlands have a hydrological connection and are adjacent to the Lavaca River.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size: Pick List
Drainage area: Pick Li
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TN
[ Tributary flows through Pick

¢t tributaries before entering TNW.

t river miles from TNW.

river miles from RPW.
Project waters are ‘ aerial (straight) miles from TNW.
Project waters are Pi f acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
(] Artificial (man-made). Explain:
[C] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:

Primary tributary substrate composition (check all that apply):

([ silts (1 Sands [ Concrete
] Cobbles [7] Gravel ] Muck
(] Bedrock [ Vegetation. Type/% cover:

(] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks). Explain:
Presence of run/rlfﬂe/pool‘ complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: Pit
Estimate average number of flow events in review area/year: P
Describe flow regime: Ephemeral flows with a low gradlent result in extensive ponding and saturation of adjacent

floodplain area.
Other information on duration and volume:

Surface flow is: Pick/List. Characteristics:

Subsurface flow: Piek List. Explain findings:
[C] Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

(] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
] changes in the character of soil
[ shelving
[J vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[ sediment deposition
[[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(0

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: ] Mean High Water Mark indicated by:
I:] oil or scum line along shore objects [C] survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
] physical markings/characteristics [C] vegetation lines/changes in vegetation types.

[ tidal gauges
[1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[0 Habitat for:
(] Federally Listed species. Explain findings:
[(] Fish/spawn areas. Explain findings:
[(] Other environmentally-sensitive species. Explam findings:
[J Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: PickList. Explain findings:
[C] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[J Separated by bermvbarrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick ist river miles from TNW.
Project waters are List aerial (straight) miles from TNW.
Flow is from: Pick List. _
Estimate approximate location of wetland as within the Pick:

Hey

ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[J Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[(] Federally Listed species. Explain findings: .
[[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings: .
[J Aquatic/wildlife diversity. Explain findings: .

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
B wetlands adjacent to TNWs: 0.06 acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

S. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.
EF] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[Z] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corp’EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

24 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
DI Maps, pians, plots or plat submitted by or on behalf of the applicant/consultant: Plan and Profiles of Bridge MP 68.97, aerial
photographs and site photographs.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: .
Corps navigable waters’ study: Galveston District's Approved List of Navigable Waters.
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Edna, TX.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps: FIRM Panel 4803790250B, June 19, 1985.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date): Jackson County 1995, 2004, and 2005.
or [] Other (Name & Date): .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

ERE
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B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 10 January 2008 by Wildlife Technical that
included the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM).
A desk review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation



of a USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, a FEMA floodplain map (FIRM), as well as the information
submitted by Wildlife Technical. The topographic map indicates that the Lavaca River is perenninal. The presence of the Lavaca River in
the 1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The Galveston District's Approved List of Navigable
Waters indicates that Lavaca River is navigable at this location. The FIRM shows that the proposed site is within the 100-year floodplain of
the Lavaca River. Due to the hydrological connection via the 100-year floodplain the wetlands are adjacent to the Lavaca River, a traditional
navigable water (TNW). Therefore, the adjacent wetlands are waters of the United States. The discharge of dredged or fill material into
Lavaca River and its adjacent wetlands is subject to Section 404 of the Clean Water Act and would require a Department of the Army permit.






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 16 June 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2008-00311, PCN 23 - Combined Water and Wetland

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Wharton City: Wharton
Center coordinates of site (lat/long in degree decimal format): Lat. 29.3221 ° N, Long. -96.1021° E.
Universal Transverse Mercator: 781438.65 E, 3247159.75N (NAD 83)
Name of nearest waterbody: Caney Creek

Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Colorado River

Name of watershed or Hydrologic Unit Code (HUC): 12090402

X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 5/28/08
B4 Field Determination. Date(s): 10/26/06

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

review area. [Required)
©} Waters subject to the ebb and flow of the tide.
[E1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: The Galveston District of the Corps of Engineers has determined the Colorado River at this location to be a navigable
water, subject to Section 10 of the Rivers and Harbors Act.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

TNWs, including territorial seas

Wetlands adjacent to TNWs

BJd  Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWs

Bd  Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

) Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: 83 width (ft) and/or acres.
Wetlands: 0.165 acres.

¢. Limits (boundaries) of jurisdiction based on: 198%
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF.



SECTION 11I: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I1I1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section II1.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pie
Drainage area: 'k List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through Pigkc Eist tributaries before entering TNW.

¢ river miles from TNW.

: river miles from RPW.

erial (straight) miles from TNW.
t aerial (straight) miles from RPW.
e as state boundaries. Explain:

Project waters are Pick Li
Project waters are Pi
Project waters are é
Project waters are P4

Project waters cross o

Identify flow route to TNW>:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics {check all that appl
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick I

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles [] Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condmon/stablllty [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: §
Tributary gradient (approx1mate average slope): %

(©) Flow

Estimate average number of flow events in review area/year: PiekList
Describe flow regime:
Other information on duration and volume:

PickList. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[0 OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[ leaf litter disturbed or washed away [0 scour
[ sediment deposition [0 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):

[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[E] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [1 survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T .

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)
[ Riparian corridor. Characteristics (type, average width):
[J Wetland fringe. Characteristics:
[C] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

List

Surface flow is: Pi¢
Characteristics:

Subsurface flow: Piek List. Explain findings:
[J Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by bermv/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick Eist river miles from TNW.
Project waters are  aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Bfek

ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:
Characteristics of all wetlands adjacent to the tributary (if an )E&
All wetland(s) being considered in the cumulative analysis: Piek
Approximately ( ) acres in total are being considered in

list
cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 1I1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
&} TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Caney Creek is evident in both the 1995 and 2004 aerial photographs. Caney Creek is also indicated as a
perennial stream on the topographic map.

[F] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are

" jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):

BQ Tributary waters: linear feet 83 width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[X] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: 1987 Delineation Manual - Wetlands are adjacent to the OHWM of Caney Creek within
the project area. Wetlands occur in a wide floodplain peripheral to Caney Creek and are recharged by overbank
flood events. Wetlands have been classified as Palustrine Emergent Wetlands (Cowardin classification).

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.165 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from *“waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"l
which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

#See Footnote # 3.

% To complete the analysis refer to the key in Section I[LD.6 of the Instructional Guidebook.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
ETT Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
-] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

[Z] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[Z] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

[E] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Aerial photographs and site photographs.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[C] USGS NHD data.

] USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Wharton, TX.

2l USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s): .

FEMA/FIRM maps: FIRM Panel 48481C0365E, April 5, 2007.

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [X] Aerial (Name & Date): Wharton County NAIP, 2005, | Meter Resolution.

or [ Other (Name & Date): Bridge MP 24.89, 10/26/06.

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was performed on 28 May 2008 by Wildlife Technical that included
the collection and investigation of a USGS Topographic Map, a 2005 Infrared Aerial Photo, and a FEMA floodplain map (FIRM). A desk
review was performed by the United States Army Corps of Engineers on 10 June 2008 that included the collection and investigation of a
USGS Topographic Map, a 1995 and a 2004 Infrared Aerial Photo, as well as the information submitted by Wildlife Technical. The
topographic map indicates that Caney Creek is a perennial stream and a tributary of the Colorado River. The presence of Caney Creek in the
1995, 2004, and 2005 aerial photos indicates that it is a relatively permanent water. The FIRM shows that the proposed site is within the 100-
year floodplain, Zone AE. As a relatively permanent water that is a tributary of a traditional navigable water, Caney Creek and its abutting
wetlands are waters of the United States. Therefore, the discharge of dredged or fill material into Caney Creek and its abutting wetlands is
subject to Section 404 of the Clean Water Act and would require a Department of the Army permit .



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 20June08

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2007-1120, Wetland near ROW

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Brazoria County City: Surfside
Center coordinates of site (lat/long in degree decimal format): Lat. 29.954° ﬂ, Long. 095.2851° W.
Universal Transverse Mercator: 15 277298.68 E, 3205042.7IN (NAD 83)
Name of nearest waterbody: Guif of Mexico, 0.2 miles
Name of nearest Traditional Navigable Water (TN W) Into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): West Galveston Bay, 12040204
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Bd Office (Desk) Determination. Date: 08May2008
B Field Determination. Date(s): 08May2008

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Areno “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
[} Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

TNWs, including territorial seas

B4  Wetlands adjacent to TNWs

Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs

1  Non-RPWs that flow directly or indirectly into TNWs

1 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

1  Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: Approximately 1 acres.

¢. Limits (boundaries) of jurisdiction based on: Not’Applicable;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
[J Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1! below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section 11.F.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section II1.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: West Fork San Jacinto River.

Summarize rationale supporting determination: The West Fork San Jacinto River is listed on the Navigable Waters within the
Galveston District Regulatory Boundaries list and is located withing the extent to be subject to the ebb and flow of the tide
and/or presently used, or have been used in the past, or may be susceptble for use to transport interstate or foreign commerce.
This TNW is subject to Section 10 of the Rivers and Harbors Act of 1899.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™: The center of the review area (adjacent wetland) is

approximatly 0.66 miles from the West Fork San Jacinto River, a TNW. The closest point of the wetland is approximatly 0.20 miles away

from

the TNW and is seperated by less than two barriers. The wetland is considered contigous to the West Fork San Jacinto River.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section II1.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pigklist
Drainage area: ‘PickTist
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[[] Tributary flows directly into TNW.
[ Tributary flows through PickLifst tributaries before entering TNW.

it river miles from TNW.
river miles from RPW.
§ aerial (straight) miles from TNW.
it acrial (straight) miles from RPW.

Project waters are Pi
Project waters are
Project waters are Pj
Project waters are Pick:],

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width; feet
Average depth: feet
Average side slopes: PICKLAsE.

Primary tributary substrate composition (check all that apply):

O silts [} Sands ] Concrete
[J Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/nfﬂc/popl comp]exes Explain:

Tributary geometry: Pigk:
Tributary gradient (approx1mate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: |

Subsurface flow: PigkiLList. Explain findings:
[J Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWME® (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

Oo0oa
0000000

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[} oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
O physical markings/characteristics [J vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

°A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[1 Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: PICK LISt
Characteristics:

Subsurface flow: Pigidlist. Explain findings:
[ Dye (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[0 Discrete wettand hydrologic connection. Explain:
{0 Ecological connection. Explain:
7] Separated by bernvbarrier. Explain:

Project waters are
Flow is from: Pig ] B
Estimate approximate location of wetland as within the Pick

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

1 Vegetation type/percent cover. Explain:

{0 Habitat for:
[[] Federally Listed species. Explain findings:
[T] Fish/spawn areas. Explain findings:
O] Other environmentally-sensitive species. Explain findings:
O Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetiands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pj¢)
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N}) Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itseif and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (), Or, acres.
X Wetlands adjacent to TNWs: 1 acres.

2. RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional, Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictiona) waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

] Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

*See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
ldentify type(s) of waters:
Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[E] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a f' inding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[J Office concurs with data sheets/delineation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas HUC 12040103, East Fork San Jacinto River.
[J USGS NHD data.
B USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Freeport, Texas.
USDA Natural Resources Conservation Service Soil Survey. Citation: Brazoria County, TX.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is:48038C07851, 04May1992 (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):1995 & 2004 Infrared .
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

O

OEOD ORODORR —ROO

B. ADDITIONAL COMMENTS TO SUPPORT JD: A review of the documents listed above was conducted 08May2008, a site visit
confirmed wetlands that meet the three criteria as outlined the the deleneation manual. The wetland is located within the 100 FIRM
Floodplain. The wetland is adjacent to the Gulf of Mexico, a TNW..



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6/10/08

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Oiltanking Texas City, LP, SWG-2008-00272

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:TX County/parish/borough: Galveston City: Texas City »
Center coordinates of site (lat/long in degree decimal format): Lat. 29.357069° N, Long. -94.924517° §%,
Universal Transverse Mercator:
Name of nearest waterbedy: Ditch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Galveston Bay
Name of watershed or Hydrologic Unit Code (HUC): 12040204
% Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEWPERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P9 Office (Desk) Determination. Date: 6/10/08
i#1 Field Determination. Datefs):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

e “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review

area. [ Required] :

<} Waters subject to the ebb and flow of the tide.

(2] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain;

B. CWA SECTION 464 DETERMINATION OF JURISDICTION.
There &¥6 “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that fiow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly inte TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 150 linear feet: width (ft} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

- B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

* Boxes checked below shall be supported by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”™
(e.g., typically 3 months),

¥ Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II[.A.1 and Section ITL.D.1. enly; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ILA.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Galveston Bay.

Summarize rationale supporting determination: Galveston Bay is listed by USACE Galveston District in Navigable Waters within
the Galvesten District Regulatory Boundaries table as being subject to Section 10 of the Rivers and Harbors Act of 1899,

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ N/A.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over ron-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically {fow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RFW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

* (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires 2 significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands 1f any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of faw.

If the waterbody” is not an RPW, or a wetland directly abuiting an RP'W, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetiands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
anatytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetiands, complete Section IILB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. . Charaeteristics of non-TNWs that flow directly or indirectly into TNW

.

(i) General Area Condm
Watershed size;
Drainage area:
Average annual rainfall: inches
Average annual snowfall; inches

{ii) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into TNW.

[ Tributary flows through Pivic1aet tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are ¥ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters arc P
~ Project waters are

Identify flow route to TNW>:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b} General Tributary Characteristics (check all that applv):
Tributary is: 3 Natural
[ Artificial (man-made). Explain:
[0 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate);
Average width: feet
Average depth: feet

" Average side slopes: PicicEist.

Primary tributary substrate composition (check all that apply):

O silts ] Sands [ Concrete
] Cobbles [ Gravet 3 Muck
[ Bedrock [ Vegetation. Type/% cover:

O Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexcs Explain:

Tributary geometry:
Tributary gradient (approx1mate average slope): %

(c) Flow: _
Tributary provides for: ¥ ;
Estimate average number of ﬂow events in review area/year; Pi

Describe flow regime:
Other information on duration and volume;

Surface flow is: Piekidias

t. Characteristics:

Subsurface flow: Pie . Explain findings:
[ Dye (or other) est performed .

Tributary has (¢heck all that apply):
[[] Bed and banks
[[] OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank [ the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[] shelving [ the presence of wrack line
O vegetation matted down, bent, or absent [ sediment sorting
[ leaflitter disturbed or washed away [ scour
[0 sediment deposition [0 muttiple observed or predicted flow events
[ water staining [ abrupt change in plant community
[} other (list):

[ Discontinucus OHEWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E High Tide Line indicated by: il Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
L] fine shell or debris deposits (foreshore)  [] physical markings;
[0 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other {list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regtme (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
1 Wetland fringe. Characteristics:
[] Habitat for:
L] Federally Listed species. Explain findings:
"] Fish/spawn areas. Explain findings:
{71 Other environmentally-sensitive species. . Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pi . Explain:

dst. Explain findings:
[1Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[1 Not directly abutting
[] Discrete wetland hydrologic connection. Expiain:
[ Ecological connection. Explain: N
{1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pi¢k List river miles from TNW.
Project waters are
Flow is from: B .
Estimate approximate location of wetland as within the ]

ist floodplain.

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain;
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

1 Vegetation type/percent cover. Explain:

[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in total are being considered in the cumuIatlve analysis.




C.

For cach wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists If the tributary, in combination with all of its adjacent

‘wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. It js not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for exampie:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the ributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biclogical integrity of the TNW? '

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
-TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
“adjacent wetlands, then go to Section I1L.D;

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
-presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [TLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

‘1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

B8 TNWs: 150 linear feet width (ft), Or, acres.
{3 Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
{3 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: '



Provide estimates for jurisdictional waters in the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
£l Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TN'Ws.
% Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):

I Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TN'Ws.
[} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
£ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

£11 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II.B and rationale in Section 1I1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

S. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
@ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

- Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

4 Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"®

which are or could be used by interstate or foreign travelers for recreational or other purposes,

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,

£zt which are or could be used for industrial purposes by industries in interstate commerce.

% Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

*See Footnote # 3. :

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

I Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Bl Tributary waters: linear feet width ().
E] Other non-wetland waters: acres.
Identify type(s) of waters: .
E} wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).

[ Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain;

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (.., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

udgment (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

£ Lakes/ponds: acres.
{21 Other non-wetland waters: acres. List type of aquatic resource:
£l Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
% Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

@ Maps, pians, plots or plat submitted by or on behalf of the applicant/consultant:

. Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[(] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.

£#  Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
~ X USGS 8 and 12 digit HUC maps.
- U.S. Geological Survey map(s). Cite scale & quad name: Virginia Point, TX.
- USDA Natural Resources Conservation Service Soil Survey. Citation:
. National wetlands inventory map(s). Cite name;
State/Local wetland inventory map(s);
. FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum-of 1929)
Photographs: [ ] Aerial (Name & Date):
‘ or [] Other (Name & Date):
. Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Galveston Bay is listed by USACE Galveston District in Navigable Waters within
the Galveston District Regulatory Boundaries table as being subject to Section 10 of the Rivers and Harbors Act of 1899,



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 11 June 2008

B.

C..

DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, CESWG-PE-RE, swg-2007-1827

PROJECT LOCATION AND BACKGROUND INFORMATION:

State; Texas County/Parish: Matagorda * City: Sargent

Center coordinates of site (lat/long in degree decimal format, NAD-83): Lat. 28.8(49° N, Long. -95.6652° w
Universal Transverse Mercator: UTM: 15, 3189089 N, 239887 E. . NAD: 27

Name of nearest water body: Caney Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: GIWW

Name of watershed or Hydrologic Unit Code (HUC): East Matagorda Bay, 12090402
% Check if mapfdragram of review area and/or potential jurisdictional areas is/are available upon request,

b Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

VIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Office (Desk) Determination. Date: 11 June 2008
Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There &8¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain: Caney Creek has a navigable length of 30.1 miles inland,and is listed on the Galveston
District's Approved List of Navigable Waters. It is therefore considered to be a navigable water of
the United States.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

“waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check zll that apply): !

] TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

: Wetlands adjacent to but not dircctly abutting RPW's that flow directly or indirectly into TNWs
] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
2] Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or 0.03 acres
Wetlands: acres

c. Limits (boundaries) of jurisdiction based on: Establisled b
Elevation of established OHWM (if known):

! Boxes checked below shall be supported by completing the appropriate sections in Section III below,
% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contimious flow at least “seasonally”
(e.g., typically 3 months).
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2. Non-regulated waters/wetlands (check if applicable):® :

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

* Supporting documentation is presented in Section HLF.



SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section ITLD.1. only; if the aquatic resonrce is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section I1L.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: Caney Creek

Summarize rationale supporting determination: Caney Creek has a navigable length of 30.1 miles inland,and is
listed on the Galveston District's Approved List of Navigable Waters, It is therefore considered
to be a navigable water of the United States.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional, If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill
out Section IIL.D.2 and Section 111D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that decuments the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the water body* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data te determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with ail of its adjacent wetlands, This significant nexus evaluation that combines, for
anatytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section IIL.B.3 for ail wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ILC below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area CO]]dlthll
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall; inches

(if) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through PEECELSE tributaries before entering TN'W.

I river miles from TNW,
Project waters are 43¢ river miles from RPW.
Project waters are ] st t acrial (straight) miles from TNW.
Project waters are JP i ist aerial (straight) miles from RPW,

Project waters cross or serve as state boundaries. Explain:

Project waters are 1

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
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Identify flow route to TNW?:
Tributary stream order, if known:

{t) General Tributary Characterjstics {check all that apply):
Tributary is: [ Natural

[ Artiticial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate);
Average width: feet
Average depth: feet

Average side slopes: PiekiLiist

Primary tributary substrate composition {check all that apply):

{7 silts [] sands [ Concrete
] Cobbles [ Gravel 1 Muck
] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List
Tributary gradient (approximate average slope): %

(c) Flow: -
Tributary provides for: Piglk List
Estimate average number of flow events in review area/year: £

Describe flow regime;
Other information on duration and volume:
Surface flow is: t. Characteristics:
Subsurface flow: 5t. Dxplain findings:
£1 Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[0 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
shelving

[C] the presence of titter and debris
[0 destruction of terrestriat vegetation
O [ the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
O leaf litter disturbed or washed away O scour .
[ sediment deposition [] multipte observed or predicted flow events
[ water staining [0 abrupt change in plant community
[1] other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

E} High Tide Line indicated by: - Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain;
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHTWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body’s flow

gegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Ibid.
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(iv) Biological Characteristics. Channe! supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[0 Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
{2} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type: Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Piek Eist. Explain:

Surface flow is: ﬁﬁm

Characteristics:

Subsurface flow: PicklEist. Expiain findings:
] Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting

[0 Mot directly abutting
[3 Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d} Proximity (Relationship) to TNW
Project wetlands are Pieki T8t river miles from TNW.
Project waters are P
Flow is from: ﬁ%
Estimate approximate location of wetland as within the PickList floodplain.

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollatants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[l Vegetation type/percent cover. Explain:
] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[3 Aquatic/wildlife diversity. Explain findings:

All wetland(s) being considered in the cumulative analysis: Pii
Approximately ( ) acres in total are being considered in the cumulative analysis.

3. Characteristics of all wetlands adjacent to the tributary (if ané; s



C.

For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, & significant nexus exists if the tributary, in combination with alf of its adjacent
wetlands, has more than a specniative or insubstantial effect on the chemical, physical and/or bielogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific thresheld of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identificd in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
“TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

"¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I[ILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wettands. Check all that apply and provide size estimates in review area:
2] TNWs: linear feet width (ft), Or, acres.
-1 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
iributary is perennial:
B Tributaries of TNW where tributaries have continuous flow © *seasonally” (e.gz., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
i 1 Tributary waters: linear feet width (ft)
| Other non-wetland waters: acres

Identify type(s) of waters:

3. on-RPWs? that flow directly or indirectly into TNWs.
Water body that is not a TNW or an RPW, but flows directly ot indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional, Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
3 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1IL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

El Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Scction I1L.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with 2 TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a INW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres

7. Impoundments of jurisdictional waters.?
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
21 Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'
which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

1 which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

%See Footnote # 3.

® To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters; linear feet width (ft)
£} Other non-wetland waters: acres
Identify type(s) of waters:
Wetlands: acres

NON-JURISDICTIONAL WATERS, INCLUDING WETEANDS (CHECK ALL THAT APPLY):
E3  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
~ Wetland Delincation Manual and/or appropriate Regional Supplements,
. Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC.” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
[l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
24 Other: (explain, if not covered above):

Provide acrcage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
fi} Lakes/ponds: acres.
@ Other non-wetland waters: acres. List type of aquatic resource:
E] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

$24 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
| Lakes/ponds: acres.

{81 Other non-wetland waters: acres. List type of aquatic resource:

El Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

P8 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
24 Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report

Data sheets prepared by the Corps:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas: East Matagorda Bay, 12090402
[] USGS NHD data’

X USGS 8 and 12 digit HUC maps

Galveston District’s Approved List of Navigable Waters

U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Sargent, Texas Quadrangle
USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: :
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
. Photographs: [] Aerial (Name & Date):

or [ Other (Name & Date):

| Previous determination(s). File no. and date of response letter:

| Applicable/supporting case law:

| Applicable/supporting scientific literature:

= Other information (please specify):

B

ERIE

&

e

B. ADDITIONAL COMMENTS TO SUPPORT JD: Caney Creek has a navigable length of 30.1 miles inland,and is
listed on the Galveston District's Approved List of Navigable Waters. It is therefore considered to be a
navigable water of the United States.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6/10/08

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Keary Everitt, SWG-2007-01876

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:TX County/parish/borough: Matagorda  City: Sargent
Center coordinates of site (lat/long in degree decimal format): Lat. 28.784477° &, Long. -95.651164° .
Universal Transverse Mercator: 15 241190.94E 3186993.43N
Name of nearest waterbody: Caney Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Caney Creek

Name of watershed or Hydrologic Unit Code (HUC): 12090402

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
4 Office (Desk) Determination. Date: 6/10/08
4 Field Determination. Date(s):

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

; “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review

area. [Required]

XI Waters subject to the ebb and flow of the tide.

2; Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNW's
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.01 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based o
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shail be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section IILF.



SECTEION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IT1LA.1 and 2
and Section ITL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Caney Creek.

Summarize rationale supporting determination: This segment of Caney Creek is listed by USACE Galveston District in Navigable
Waters within the Galveston District Regulatory Boundaries table as being subject to Section 10 of the Rivers and Harbors Act
of 1899.

2. 'Wetland adjacent to TNW
Summarize rationate supporting conclusion that wetland is “adjacent™ N/A.

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), L.e. tributaries that typically flow year-round or kave continuous flow at feast seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN W, but has year-round
(perennial) flow, skip to Section IL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perenmial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
- EPA regions will include in the record any available information that documents the existence of a significant nexus between a
- . refatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ITL.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 1IL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(#) General Area Conditions:

Watershed size:

Drainage area:

Average annual rainfall: inches
Average annual snowfall; inches

(i) Physical Characteristics:
(a) Relationship with TNW:
{1 Tributary flows directly into TNW,
[ Tributary flows through BigkFis tributaries before entering TNW.

Project waters are P

Project waters are
Project waters are { aerial (straight) miles from TNW.
Project waters are PickTist aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

* Note that the Instructional Guidebook costains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West. ' .



Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: @m

Primary tributary substrate composition (check all that apply):

[ silts '] Sands [] Concrete
[[] Cobbles {1 Gravel [J Muck
[ Bedrock U Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry; st
Tributary gradient (approximate average slope): %

(c) Flow: B
Tributary provides for: £ick Tiist _
‘Estimate average number of flow events in review area/year: Picl

Describe flow regime:
Other information on duration and volume:

Surface flow is: PickeEilst. Characteristics:

Subsurface flow: Eist. Explain findings:
] Dye (or other) test performed: .

Tributary has (check all that apply):

[3 Bed and banks

3 OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[3 changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
£ water staining
[ other (list):

[] Discontinuous OHWM.” Explain:
p

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OO00000o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

Bl High Tide Line indicated by: {#] Mecan High Water Mark indicated by:
[J oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[0 tidal gauges
[0 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OH'WM that is unrelated to the waterbody’s flow
;-egime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Thid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:
1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[C] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a} General Wetland Characteristics:
Properties:
Wetland size; acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relatlonshlp with Non-TNW:

(c) Wetland Adiacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximi Rc]atlonshl to TNW
Project wetlands are ]  river miles from TNW.
Project waters a aerial (straight) miles from TNW,
Flow is from: Pickl o
Estimate approximate location of wetland as within the Pick st floodplain.

List

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iit) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ]
Approximately ( } acres in total are being considered in the cumulative analysis.




For each wetland, specify the following;

Directly abuis? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of 2 TNW., For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a specalative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary ard its proximity to a TN'W, and the functions performed by the tributary and al its adjacent
wetlands. 1t is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
-®  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?
¢ . Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
-»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY): .

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
P4 TNWs: linear feet width (ft), Or, 0.01 acres.

it

i Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year—round are jurisdictional, Provide data and rationale indicating that
_ tributary is perennial:
| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide raticnale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check ail that apply):

B Tributary waters: linear feet width (fi).
£ Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Z] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
£ Other non-wetland waters: acres.
Identify type(s) of waters: .

4. Wetlands direcily abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and raticnale
indicating that tributary is perennial in Section IT1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Bl Wetlands directly abutting an RPW where tributaries typicatly flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.E and rationale in Section 111.D.2, above. Provide rationale indicating that wefland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

21 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

 Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
% Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,
Demonstrate that impoundment was created from “waters of the U.S.,” or
=i Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!*
""" which are or could be used by interstate or foreign travelers for recreational or other purposes.
L=t from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
] Interstate isolated waters. Explain:
[l Other factors. Explain:

Identify water body and summarize rationale supporting determination:

#See Footnote # 3.

® To complete the analysis refer to the key in Section [ILE.6 of the Instructional Guidebook.

9 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review comsistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

i Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: {explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
- factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jjudgment (check all that apply):
1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
} Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: - acres. ’

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply): )

- Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
@ Lakes/ponds: acres.

B} Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
P Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
id Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
) [ Office does not concur with data sheets/delineation report.
- Data sheets prepared by the Corps:
Ed  Corps navigable waters’ study: .
B3 U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
&) USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Sargent, TX.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify);

S EEEDE

B. ADDITIONAL COMMENTS TO SUPPORT JD: This segment of Caney Creek is listed by USACE Galveston District in Navigable
Waters within the Galveston District Regulatory Boundaries table as being subject to Section 10 of the Rivers and Harbors Act of 1899.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by foilowing the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISPICTIONAL DETERMINATION (JD): 11/7/2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG-Shoreline Southeast-SWG-2007-01683

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Louisiana County/parish/borough: Cameron City: open waters of Sabine Lake
Center coordinates of site (lat/long in degree decimal format): Lat. 29.8519° N, Long. -93.85888° W
Universal Transverse Mercator: 417388E 3302871N

Name of nearest waterbody: Sabine Lake

Name of nearest Traditional Navigable Water (TNW) 1nto which the aquatic resource flows: Sabine Lake
Name of watershed or Hydrologic Unit Code (HUC): 12040201 (Texas-Gulf Region)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form. :

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
il Office (Desk) Determination. Date: 11/7/2007
{1 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 1¢ DETERMINATION OF JURISDICTION.

There A¥e “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
arca. {Required) :
B Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain: Sabine Lake.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Rt

There AFE “waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial seas

Wetlands adjacent to TNWs .
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.001 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Fekilst
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®
51 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate seetions in Section LI below.
2 For putposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

Supporting documentation is presented in Section HLF,



SECTION HI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.Y and 2
and Section IIL.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW: Sabine Lake.

Summarize rationale supporting determination:

2. 'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoes have been met.

The agencics will assert jurisdiction over non-navigabie tributaries of TNWs where the tribataries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seascenally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial} flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perenaial flow,
skip to Section HI.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetiands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section HILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I1LC below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i General Area Conditions

Watershed size:

Drainage arca:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW;
[ Tributary flows directly TNW,
[ Tributary flows through BIgREESE tributaries before entering TNW,

Project waters are Pix
Project waters are

Project waters ate P
Project waters are BieK List acrial (straight) miles from RPW.,

Project waters cross or serve as state boundaries. Explain:

1dentify flow route to TNW?*:
Tributary stream order, if known:

* Nofe that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West,

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics {check all that apply):
Tributary is: [] Naturat
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet
Average side slopes: Pigk Liis:

Primary tributary substrate composition (check all that apply):

[ silts L1 sands [ Conerete
O Cobbles ] Gravel ] Muck
[] Bedrock [ Vegetation, Type/% cover:

[] Other, Explain:

Tributary condition/stability [c.g., highly eroding, sloughing banks]. Explain:
Presence of runfriffle/p 01 complexes. Explain:

Tributary geometry: Bickt
Tributary gradient (approx:mate average slope): %

(c) Flow:
Tributary provides for: £i f
Estimate average number of flow events in review area/year: Pick st
Describe flow regime: .
Other information on duration and volume:

Surface flow is:

; Characteristics:

Subsurface flow: Pickist. Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
[] oHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[J vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [ multiple observed or predicted flow events
[ water staining [ abrupt change in plant community
1 other (Eist):

] Discontinuous OHWM.” Explain:

I factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

@ High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits {foreshore) [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OITWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that {s unrelated to the waterbody’s flow

regrme (e-g-, flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
"hid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[J Wetland fringe. Characteristics:

[0 Habitat for:
[ Federally Listed species. Explain findings:
{1 Fish/spawn areas. Explain findings:
1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F lw Relationship with Non-TNW:
Flow is: BickIigt. Explain:

S

Surface flow is: PickLis
Characteristics:

Subsurface flow: Pigkebisf. Explain findings:
[ Dye (or othcr) test performed

{c) Wetland Adjacency Determination with Non-TNW;
[ Directly abutting
[ Not directly abutting
: 1 Discrete wetland hydrologic connection. Explain:
a Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

t() | \I W
PiclcList river miles from TNW.,
t acrial (straight} miles from TNW.

(d) Proximity (Relationshi
Project wetlands are
Project waters are
Flow is from: : .
Estimate approximate location of wetland as within the

s s s

(ii) Chemical Characteristics:
Characterize wettand system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland suppaorts (check all that appiy):
] Riparian buffer. Characteristics (type, average width): .
3 Vegetation type/percent cover, Expiain:
[} Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
O Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pig
" Approximately ( ) acres in total are being considered in the cumulatlve analysis.




For each wetland, specify the following;

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus znalysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow

- of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland les within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

* . Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or floed waters to
TNWs, or to reduce the amount of poliutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

* . Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

~#  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly info
"TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:

TNWs: linear feet width (ft), Or, 0.001acres.
ﬁ Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.,
Tributarics of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

[l Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
iz] Other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[2] Tributary waters: linear feet width (ft).
#l Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above, Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 1ILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abuiting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.

7l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC. ‘

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,

i1 Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLGDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

L1 which are or could be used by interstate or foreign travelers for recreational or other purposes.
22t from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,

. which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

#See Footnote # 3.
¥ To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebaok.

1% Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

EF Tributary waters: linear feet width (ft).
[E]l Other non-wetland waters: acres.
Identify type(s) of waters:

Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regionat Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
O Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

%gment (check all that apply):

£4 Non-wetland waters (i.e., rivers, streams): linear feet width (ft),
El Lakes/ponds: acres.

B] Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

=1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

2 Other non-wetland waters: acres. List type of aquatic resource:

@ Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUFPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Shoreline .
@“ Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
24 Data sheets prepared by the Corps:
. Corps navigable waters’ study: Sabine Lake.

i U.S. Geological Survey Hydrologic Atlas:

{1 USGS NHD data.

[1 USGS & and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & guad name:

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [] Aerial (Name & Date):

or [ Other (Name & Date):

Previous determination(s). File no. and date of response letter;

Applicable/supporting case law:

Applicable/supporting scientific literature;

Other information (please specify);
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

SECTION I: BACKGROUND INFORMATION

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 18-
Jun-2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2008-00280-RCC-JD2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State : TX - Texas
County/parish/borough: Jim Wells

City: Kingsville

Lat: 27.7309045589744
Long: -98.0900774839224
Universal Transverse Mercator: 14N

Name of nearest waterbody:
Name of nearest Traditional Navigable Water (TNW):
Name of watershed or Hydrologic Unit Code (HUC): 12110204

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etcy,) are associated with the action
and are recorded on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION:
!

Office Determination Date: 1=~ un-2008

Field Determination Date(s):

SECTION IlI: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There [ ] "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by
33 CFR part 329) in the review area.

Wéters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to
transport interstate or foreign commerce.



Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There [ 1"waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part
328) in the review area.

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area:’

Water Name Water Type(s) Present

NALF Orang Grove site 2008-280 Uplands

b. Identify (estimate) size of waters of the U.S. in the review area:
Area: (m?
Linear: (m)

c. Limits (boundaries) of jurisdiction:
based on: []

OHWM Elevation: (if known)
2. Non-regulated waters/wetlands:®

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to
Excavated borrow pit out of uplands and out of 100 year floodplain. No nearby tributary or water feature.

SECTION Ill: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

1.TNW
Not Applicable.

2. Wetland Adjacent to TNW
Not Applicable.

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS
(IF ANY):

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: []

Drainage area: [1
Average annual rainfall: inches
Average annual snowfall: inches



(ii) Physical Characteristics
(a) Relationship with TNW:

| Tributary flows directly into TNW.

:Number of tributaries

Project waters are [ ] river miles from TNW.
Project waters are [ ] river miles from RPW.
Project Waters are [ ] aerial (straight) miles from TNW.
Project waters are [ ] aerial(straight) miles from RPW.

If;;oject waters cross or serve as state boundaries.
Explain:
Identify flow route to TNW:®

Tributary Stream Order, if known:
Not Applicable.

(b) General Tributary Characteristics:
Tributary is:
Not Applicable.

Tributary properties with respect to top of bank (estimate):
Not Applicable.

Primary tributary substrate composition:
Not Applicable.

Tributary (conditions, stability, presence, geometry, gradient):
Not Applicable.

(c) Flow:
Not Applicable.

Surface Flow is:
Not Applicable.

Subsurface Flow:
Not Applicable.

Tributary has:
Not Applicable.

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction:



High Tide Line indicated by:
Not Applicable.

Mean High Water Mark indicated by:
Not Applicable.

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality;general
watershed characteristics, etc.).

Not Applicable.

(iv) Biological Characteristics. Channel supports:
Not Applicable.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:

(a) General Wetland Characteristics:
Properties:

Not Applicable.

(b) General Flow Relationship with Non-TNW:
Flow is:
Not Applicable.

Surface flow is:
Not Applicable.

Subsurface flow:
Not Applicable.

(c) Wetland Adjacency Determination with Non-TNW:
Not Applicable.

(d) Proximity (Relationship) to TNW:
Not Applicable.

(ii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general
watershed characteristics, etc.).

Not Applicable.

(iii) Biological Characteristics. Wetland supports:
Not Applicable.

3. Characteristics of all wetlands adjacent to the tributary (if any):



All wetlands being considered in the cumulative analysis:
Not Applicable.

Summarize overall biological, chemical and physical functions being performed:
Not Applicable.

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary
itself and the functions performed by any wetlands adjacent to the tributary to determine if they
significantly affect the chemical, physical, and biological integrity of a TNW. For each of the
following situations, a significant nexus exists if the tributary, in combination with all of its
adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, physical
and/or biological integrity of a TNW. Considerations when evaluating significant nexus include,
but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific
threshold of distance (e.g. between a tributary and its adjacent wetland or between a tributary
and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not
solely determinative of significant nexus.

Significant Nexus: Not Applicable

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE:

1. TNWs and Adjacent Wetlands:
Not Applicable.

2. RPWs that flow directly or indirectly into TNWs:
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

3. Non-RPWs that flow directly or indirectly into TNWs:8
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Not Applicable.

Provide acreage estimates for jurisdictional wetlands in the review area:
Not Applicable.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into



TNWs:
Not Applicable.

Provide acreage estimates for jurisdictional wetlands in the review area:
Not Applicable.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs:
Not Applicable.

Provide estimates for jurisdictional wetlands in the review area:
Not Applicable.

7. Impoundments of jurisdictional waters:®
Not Applicable.

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS INCLUDING ISOLATED WETLANDS,
THE USE, DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE

COMMERCE, INCLUDING ANY SUCH WATERS: 10
Not Applicable.

Identify water body and summarize rationale supporting determination:
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS

If 'potential wetlands were assessed within the review area, these areas did not meet the criteria in the
1987 Corps of Engineers Wetland Delineation Manual and/or appropriate Regional Supplements:

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce:

Pr:ior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been
regulated based soley on the "Migratory Bird Rule" (MBR):

Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction
(Explain):
Other (Explain):

Excavated borrow pit out of uplands and out of 100 year floodplain. No nearby tributary or water
feature.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole
potential basis of jurisdiction is the MBR factors (ie., presence of migratory birds, presence of
endangered species, use of water for irrigated agriculture), using best professional judgment:
Not Applicable.

Provide acreage estimates for non-jurisdictional waters in the review area, that do not meet the
"Significant Nexus" standard, where such a finding is required for jurisdiction.
Not Applicable.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD .
(listed items shall be included in case file and, where checked and requested, appropriately reference
below):

Data Reviewed Source Label Source Description
M | lot T T Wetland Naval Air Station & Naval

N spﬁ‘ ﬁaptsh pa slpr pS S n;t' et ¥ O | Reconnaissance Auxillary Landing Field Orange
on behalf of the applicant/consultan Report Crote

--U.S. Geological Survey map(s). San Diego NE, TX -

--FEMA/FIRM maps - -

--Photographs - -

----Aerial - -

B. ADDITIONAL COMMENTS TO SUPPORT JD:

Description

Excavated borrow pit out of uplands and out of 100 year floodplain. No nearby tributary or water
feature.

1_Boxes checked below shall be supported by completing the appropriate sections in Section Il below.

2_For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows
year-round or has continuous flow at least "seasonally" (e.g., typically 3 months).
3-Suppcurting documentation is presented in Section IlI.F.

4_Note that the Instructional Guidebook contains additional information regarding swales, ditches,
washes, and erosional features generally and in the arid West.

5_Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to
flow into tributary b, which then flows into TNW.

6_A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where
the stream temporarily flows underground, or where the OHWM has been removed by development or
agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow
above and below the break.

"_Ibid.

8_See Footnote #3.

% To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.



10_Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will
elevate the action to Corps and EPA HQ for review consistent with the process described in the
Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

JD Status: DRAFT

SECTION I: BACKGROUND INFORMATION

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 19-
Jun-2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2008-00505-RCC-JD1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State : TX - Texas
County/parish/borough: Cameron

City: South Padre Island
Lat: 26.1284051718495
Long: -97.5261317535608
Universal Transverse Mercator: 14N

Name of nearest waterbody: Laguna Madre
Name of nearest Traditional Navigable Water (TNW): Laguna Madre
Name of watershed or Hydrologic Unit Code (HUC): 12110208

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etcy,) are associated with the action
and are recorded on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION:
Office Determination Date: 24-Apr-2008
~116-Jan-2008

Field Determination Date(s):

SECTION IlI: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION

TREfE [ ] "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by
33 CFR part 329) in the review area.

Waters subject to the ebb and flow of the tide.



Waters are presently used, or have been used in the past, or may be susceptible for use to
transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

[ ] "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part
328) in the review area.

There
1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area:'

Water Name Water Type{s) Present

SPE EconDevBd marsh site Wetlands adjacent to TNWs

b. Identify (estimate) size of waters of the U.S. in the review area:
Area: (m?
Linear: (m)

c. Limits (boundaries) of jurisdiction:

based on: []
OHWM Elevation: (if known)

2. Non-regulated waters/wetlands:3

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to

SECTION lll: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

1.TNW
Not Applicable.

2. Wetland Adjacent to TNW
Wetland Name Summarize rationale supporting conclusion that wetland is "adjacent™:

SPE EconDevBd marsh site Wetlands adjacent to Laguna Madre as they abut tidal waters.

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS
(IF ANY):

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: []

Drainage area: 1
Average annual rainfall: inches



Average annual snowfall: inches

(ii) Physical Characteristics
(a) Relationship with TNW:

| Tributary flows directly into TNW.
" Tributary flows through [ ] tributaries before entering TNW.

‘Number of tributaries

Project waters are [ ] river miles from TNW.
Project waters are [ ] river miles from RPW.
Project Waters are [ ] aerial (straight) miles from TNW.
Project waters are [ ] aerial(straight) miles from RPW.

Project waters cross or serve as state boundaries.
Explain:
dentify flow route to TNW:®

Tributary Stream Order, if known:
Not Applicable.

(b) General Tributary Characteristics:
Tributary is:
Not Applicable.

Tributary properties with respect to top of bank (estimate):
Not Applicable.

Primary tributary substrate composition:
Not Applicable.

Tributary (conditions, stability, presence, geometry, gradient):
Not Applicable.

(c) Flow:
Not Applicable.

Surface Flow is:
Not Applicable.

Subsurface Flow:
Not Applicable.

Tributary has:
Not Applicable.



If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction:

High Tide Line indicated by:
Not Applicable.

Mean High Water Mark indicated by:
Not Applicable.

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality;general
watershed characteristics, etc.).

Not Applicable.

(iv) Biological Characteristics. Channel supports:
Not Applicable.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:

(a) General Wetland Characteristics:
Properties:

Not Applicable.

(b) General Flow Relationship with Non-TNW:
Flow is:
Not Applicable.

Surface flow is:
Not Applicable.

Subsurface flow:
Not Applicable.

(c) Wetland Adjacency Determination with Non-TNW:
Not Applicable.

(d) Proximity (Relationship) to TNW:
Not Applicable.

(ii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general
watershed characteristics, etc.).

Not Applicable.

(iif) Biological Characteristics. Wetland supports:
Not Applicable.



3. Characteristics of all wetlands adjacent to the tributary (if any):
All wetlands being considered in the cumulative analysis:
Not Applicable.

Summarize overall biological, chemical and physical functions being performed:
Not Applicable.

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary
itself and the functions performed by any wetlands adjacent to the tributary to determine if they
significantly affect the chemical, physical, and biological integrity of a TNW. For each of the
following situations, a significant nexus exists if the tributary, in combination with all of its
adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, physical
and/or biological integrity of a TNW. Considerations when evaluating significant nexus include,
but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific
threshold of distance (e.g. between a tributary and its adjacent wetland or between a tributary
and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not
solely determinative of significant nexus.

Significant Nexus: Not Applicable

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE:

1. TNWs and Adjacent Wetlands:

Wetland Name Type Size {Linear) (m) Size (Area) (m?)
SPE EconDevBd marsh site Wetlands adjacent to TNWs - 32374.848
Total: 0 32374.848

2. RPWs that flow directly or indirectly into TNWs:
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

3. Non-RPWs that flow directly or indirectly into TNWs:®
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Not Applicable.

Provide acreage estimates for jurisdictional wetlands in the review area:



Not Applicable.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into
TNWSs:
Not Applicable.

Provide acreage estimates for jurisdictional wetlands in the review area:
Not Applicable.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs:
Not Applicable.

Provide estimates for jurisdictional wetlands in the review area:
Not Applicable.

7. Impoundments of jurisdictional waters:®

Not Applicable.

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS INCLUDING ISOLATED WETLANDS,
THE USE, DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE

COMMERCE, INCLUDING ANY SUCH WATERS:1?
Not Applicable.

Identify water body and summarize rationale supporting determination:
Not Applicable.

Provide estimates for jurisdictional waters in the review area:
Not Applicable.

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the
1987 Corps of Engineers Wetland Delineation Manual and/or appropriate Regional Supplements:

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce:

Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been
regulated based soley on the "Migratory Bird Rule" (MBR):

Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction
(Explain):

6t:her (Explain):



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole
potential basis of jurisdiction is the MBR factors (ie., presence of migratory birds, presence of
endangered species, use of water for irrigated agriculture), using best professional judgment:
Not Applicable.

Provide acreage estimates for non-jurisdictional waters in the review area, that do not meet the
"Significant Nexus" standard, where such a finding is required for jurisdiction.
Not Applicable.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD
(listed items shall be included in case file and, where checked and requested, appropriately reference
below):

Data Reviewed Source Label Source Description
--Maps, plans, plots or plat submitted by or on behalf | Application Birding Center & FWS
of the applicant/consultant maps
--U.S. Geological Survey map(s). %"’(” Isabel, | 1.24000
--Photographs Corps 16 Jan 2008 site inspection
----Aerial TNRIS 2004 |-
. A Corps Site 16 January 2008 site visit; past
~OHhier irranmation visit permit actions
B. ADDITIONAL COMMENTS TO SUPPORT JD:
Description

Onsite inspections; past permit actions

1_Boxes checked below shall be supported by completing the appropriate sections in Section il below.

2_For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows
year-round or has continuous flow at least "seasonally” (e.g., typically 3 months).

3—Supp:::orting documentation is presented in Section III.F.

4_Note that the Instructional Guidebook contains additional information regarding swales, ditches,
washes, and erosional features generally and in the arid West.

5_Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to
flow into tributary b, which then flows into TNW.

6_A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where
the stream temporarily flows underground, or where the OHWM has been removed by development or
agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow
above and below the break.

7 _Ibid.



8_See Footnote #3.
9 _To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

10_prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will
elevate the action to Corps and EPA HQ for review consistent with the process described in the
Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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