APPROVED JURISDICTIONAL DETERMINATION FORM:
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION .
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 4 Pecember 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG-PE-RE, SWG-2007-01260, Galveston Bay ST288 Well# (also
Galveston Bay Tempest Pipeline)1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Texas County/parish/borough: Chambers City: .
Center coordinates of site (lat/long in degree decimal format): Lat. 29.5269° N, Long. -94.9092° .
Universal Transverse Mercator: UTM 15, 314980E, 3267888N (NAD 83)
Name of nearest waterbody: Galveston Bay

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Galveston Bay

Name of watershed or Hydrologic Unit Code (HUC): 12040204

B Checkif map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 4 December 2007
Field Determinationn. Date(s):

SECTION II; SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) Jurisdiction (as defined by 33 CFR part 329} in the review

area. [Required]
é Waters subject to the ebb and flow of the tide.
£ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Galveston Bay, is a tidally influenced Traditional navigable water of the U.S.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area {check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow direcly o indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S., in the review area:
Non-wetland waters: 4714 linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):

—— 2. Non-regulated waters/wetlands (check if applicable):?
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below.

2 For purposes of this form, an REW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months). )

* Supporting documentation is presented in Section IILT.



SECTION ITI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IILD.1.; otherwise, see Section IILE below.

1. TNW
Identify TNW: Galveston Bay.

Summarize rationale supporting determination; Galveston Bay, is a tidally influenced Traditional navigable water of the U.S

2. 'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met. '

The agercies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also Jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial} flow, skip to Section IILD.2. If the aguatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITLD.4,

A wetland that is adjacent to but that does net directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of 2 significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if anty) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbedy* is rot an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 11L.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ILC below.

1. - Characteristics of non-TNWs that flow directly or indirectly into TNW

{i} General Area Condition
Watershed size: i
Drainage area:
Average annual rainfall: inches
Average annual snowfall; inches

(ii) Physical Characteristics:
(2) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through ¥  tributaries before entering TNW.

river miles from TNW.

tiver miles from RPW,

Project waters are aerial (straight) miles from TNW,
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additioral information regarding swales, ditches, washes, and erosional features generally and in the arid
West,
_* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics {check all that apply):

Tributary is: [ Natural
£ Artificial (man-made). Explain:
(] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that appiy):

[ silts '] Sands [ Concrete
[ Cobbles '} Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: §
Tributary gradient (approximate average slope): %

() Flow:
Tributary provides for: | i
Estimate average number of flow events in review area/yeat:
Describe flow regime:
Other information on duration and volume:

Surface flow is: § Characteristics:
Subsurface flow: Pi st. Explain findings:
[] Dye (or other) test performed: .

Tributary has (check all that apply):

[J Bed and banks

[J OHWM® (check all indicators that apply):
L] clear, natural line impressed on the bank
[ changes in the character of soil

shelving

[J vegetation matted down, bent, or absent
[] teaf Eitter disturbed or washed away
] sediment deposition
3 water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

N

If factors other than the OHWM were used to determine lateral extent of CWA Jurisdiction (check all that apply):

[ High Tide Linc indicated by: {8 Mean High Water Mark indicated by:
O oil or scum line atong shore objects [ survey to available datam;
[] fine shell or debris deposits (foreshore) [] physical markings;
L] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[T other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been remaoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g., flow over a rock outorop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv} Biological Characteristics. Channel supports (check all that apply):
: Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed specics. Explain findings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
LI Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{2} Genera] Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Subsurface flow: P §t. Explain findings:
[ Dye (or other) test performed: .

{c} Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
{1 Not directly abutting
[] Discrete wetland hydrologic connection, Explain:
[] Ecological connection. Explain:
[ Separated by bermvbarrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are § river miles from TNW.
Project waters are } £ acrial (straight) miles from TNW.
Flow is from: §
Estimate approximate location of wetland as within the

t floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[J Vegetation type/percent cover. Explain:

[0 Habitat for:
L] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

Other environmentally-sensitive species. Explain findings:

[} Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis i
Approximately ( ) acres in total are being considered in the cumulative analysis.




C.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) ' Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more thaa a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. K is not approprizate to determine significant nexus based selely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent weiland lies within or
outside of a floedplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider inclade, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poilutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of censiderations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetiands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the (ributary itself, then go to Section HIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: :

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HI.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
P TNWs: 4714 linear feet  width (f), Or, acres.
Wetlands adjacent to TNWs: ~ acres.

2.  RPWs that flow directly or indirectly inte TN'WSs,
Tributaries of TNW's where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
@ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tdbutary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):

@ Tributary waters: linear feet width (ft),
Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TN'Ws,
B Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section lIL.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
£4 Tributary waters: linear feet width (ft).
i1 Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
{1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wefland is
directly abutting an RPW: .

=1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

- ‘and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

]

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional weftlands in the review area: acres.

7. Impoundments of jurisdictional waters,’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce,

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

%See Footnote # 3. .

% To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

** Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
£+ Tributary waters: linear feet width (ft).
{z4 Other non-wetland waters: acres.
Identify type(s) of waters:
[l Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

@ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engmeers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
{3 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
{8 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
1 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

! Non-wetland waters {(i.e., nvem streams): linear feet width {ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

@ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a ﬁndmg is required for jurisdiction (check all that apply):

i1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres. .

Other non-wetland waters: acres, List type of aquatic resource:

Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
aud tequested, appropriately reference sources below):
X3¢ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
b Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[] Office concurs with data sheets/delincation Teport.
[ office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
[0 USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:1:50,000 USGS Bacliff, Texas.
USDA Natural Resources Conservation Service Soil Survey. Citation: .
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: . .
100-year Floodplain Elevation is: {National Geodectic Veriical Datum of 1929)
Photographs: || Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination{s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature;
Other information (please specify):

E. ADDITIONAL COMMENTS TO SUPPORT Jb:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): 12/5/07

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Tommy Thompsen, SWG-2007-1145

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State;TX County/parish/borough: Cathoun City: Port Lavaca
Center coordinates of site (lat/long in degree decimal format): Lat. ° N, Long. ° .
Universal Transverse Mercator: 14 737469E 3173615N
Name of nearest waterbody: Lavaca Bay

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lavaca Bay

Name of watershed or Hydrologic Unit Code (HUC): 12100402

@ Check if map/diagram of review area and/or potential jurisdictional areas isfare availzble upon request.

El  Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
% Office (Desk) Determination. Date: 12/5/07
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required] )

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S. :

a. Indicate presence of waters of U.S. in review arca (check all that apply): ?

PRl TNWs, including territorial seas

Wetlands adjacent to TNWSs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPW's that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: 150 width (ft) and/or acres,
Wetlands: - acres.

c. Limits {(boundaries) of jurisdiction based on: Fx
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined fo be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

Supporting documentation is presented in Section IILF.



SECTIONIII: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TN'W, complete
Section II1.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section I11.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: Lavaca Bay.

Summarize rationale supporting determination: Waters subject to ebb and flow of tide.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™ N/A.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW} AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN'W, but has year-round
(perenuial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is ot required as a2 matter of law.

1If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant rexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section ITLB.3 for ail wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section IILC below.

L. Characteristics of non-TNWs that flow directly or indirectly into TNW

{i) General Area Conditio
552

Watershed size:

Drainage area: i

Average annual rainfall: inches
Average annual snowfall: inches

(i} Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[J Tributary flows through ] ¢ tributaries before entering TNW.

river miles from TNW.

river miles from RPW,

Project waters are § aerial (straight) miles from TNW.
Project waters are ¥ aerial {straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are §
Project waters are

Identify flow route to TNW:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Trbutary Characteristies (check all that applv):

Tributary is: £ ] Natural
£ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pickiist.

Primary tributary substrate composition (check all that apply):

[] silts [] Sands [7] Conerete
[C] Cobbles [ Gravel 1 Muck
[] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: P i
Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: 4 )
Estimate average number of flow events in review area/year: P
Describe flow regime:
Other information on duration and volume:

Subsurface flow: P st. Explain findings:
3 Dye (or other) test performed: .

Tributary has (check all that apply):

] Bed and banks _

[ OHWMS® (check all indicators that apply):
1 clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[J sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

] o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that épply):

¥ High Tide Line indicated by: i Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
] physical markings/characteristics [T vegetation lines/changes in vegetation types.

[ tidai gauges
[J other (list):

(ifi) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, efe.).
Explain:
Identify specific pollutants, if known:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"bid. ’



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
] Habitat for:
[ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
£ Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)

i5f. Explain findings:

[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

Proximit
Project wetlands a
- Project waters are
Flow is from: § 5 _
Estimate approximate location of wetland as within the §

(d)

ist floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: :
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports {check all that apply):

Riparian buffer. Characteristics {type, average width): .

C] Vegetation type/percent cover. Explain:

[I Habitat for:

£ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis:
Approximately { ) acres in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis wili assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW., For each of the following situations, a significant nexus exists if the tributary, in combination with zll of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

* - Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs? :

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Siguificant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then g0 to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [TILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWSs: linear feet 150 width (ft), Or, acres. ’
3] Wetlands adjacent to TNWs: acres.

2. RPW:s that flow directly or indirectly into TN'Ws.
i Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL B, Provide rationale indicating that tributary flows
seasonally:



E.

Provide estimates for jurisdictional waters in the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
B8 Other non-wetland waters: . acres.
Identify type(s) of waters:

3.  Non-RPWs* that flow directly or indirectly into TNWs.

E waterbody that is not a TNW oran RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IF.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
il Other non-wetland waters: acres.
[dentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

il Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1,D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jutisdictional wetlands in the review area: acres.

‘5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

@ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: ~ acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
@ Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!®

st which are or could be used by interstate or foreign travelers for recreational or other purposes,
=4 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

£ Interstate isolated waters. Explain:
@ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

$See Footnote # 3.

® To complete the analysis refer to the key in Section liLD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandim Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft). '
E Other non-wetland waters:  acres.
Identify type(s) of waters: .
i wetlands: acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

{8 Ifpotential wetlands were assessed within the review are, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce,
[ Prior to the Jan 2001 Supreme Court decision in “S WANCC,” the review area would have been regulated based solely on the

) *Migratory Bird Rule” (MBR).
Ei}  Waters do not meet the “Si gnificant Nexus” standard, where such 2 finding is required for jurisdiction. Explain:
£3 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

3 Non-wetland waters (i.e., tivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
=1 Lakes/ponds: acres.
. Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SQURCES,

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:Quad map-topozone.
£3 Data sheets prepared/submitied by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.8, Geological Survey Hydrologic Atlas:
] USGS NHD data.
[X] USGS 8 and 12 digit HUC maps. ‘
. U.S. Geological Survey map(s). Cite scale & quad name:1:200,000 Point Comfort,
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name;
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [1 Aerial (Name & Date):
or ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:

\ | g



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 5 December 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-1390-Tennessee Gas

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:Texas County/parish/berough; Wharton City: Taiton -
Center coordinates of site (lat/long in degree decimal format): Lat. 29.3659° §, Long. -96,3027° W,

Universal Transverse Mercator: Zone 14, 761842E, 325137IN (NAD27)

Name of nearest waterbody: Colorado River
Name of nearest Traditiona! Navigable Water (TNW) into which the aquatic resource flows: Colorado River
Name of watershed or Hydrologic Unit Code (HUCY: Lower Colorado Watershed, 12090302
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
%] Office (Desk) Determination. Date: 5 December 2007
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BFe “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329) in the review
area. [Required)

{#El  Waters subject to the ebb and flow of the tide,
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain: The Colorado River has a navigable length of 294 miles inland,and is part of the federal river and harbor project. It is
therefore considered to be a navigable water of the United States.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There &T@ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.8,
a. Indicate presence of waters of U.5. in review area (check all that apply): ! |
TNWs, including territorial seas
2l Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (1t} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction bascd on: ESiablis
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section HI below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuows flow at least “seasonally”
{e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



SECTION III;: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section ILD.L. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section ITL.D.1.; otherwise, see Section IIE.B below.

1. TNW
Identify TNW: Colorade River.

Summarize rationale supporting determination: The Colorado River has a navigable length of 294 miles inland,and is part of the
federal river and harbor project. It is therefore considered to be a navigable water of the United States.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetiands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetiand that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IILD.2. H the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITX.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is net perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

II the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TN'W, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in eombination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD reqguest is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section 111LB.1 for

. the tributary, Section IILB.2 for any onsite wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.
1. . Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condition
Watershed size: I
Drainage area: EIcieLEis]
Average annual rainfall: inches
Average annual snowfall: inches

(iiy Physical Characteristics:
(a) Relationship with TN'W:
(71 Tributary flows directly into TNW.
(I Tributary flows through PigReRisE tributaries before entering TNW.

.

river miles from TNW.
river miles from RPW.
Project waters are aerial (straight) miles from TNW.,
Project waters are Bickaist acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Project waters are ¥
Project waters are

Identify flow route to TNW>:

# Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

? Flow route can be described by identifying, e.g., tributary a, which flows through the review arca, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: ]
Average side slopes: Pick

Primary tributary substrate composition (check all that apply):

[ silts [ Sands (] Concrete
[] Cobbies I3 Gravel ] Muck
[] Bedrock t J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, stoughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Eﬁ@ﬂ

Tributary gradient {approximate average slope): %

(c) Flow:
Tributary provides for: BiciGLIst
Estimate average number of flow events in review area/year: BICKOEASE
Describe flow regime:
Other information on duration and volume:

Surface flow is: PIRRLst. Characteristics:

Subsurface flow: Bigkeliist. Explain findings:
(] Dye (or other) test performed:

Tributary has (check all that apply):

[ ] Bed and banks

[J OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
{1 shelving
{1 vegetation matted down, bent, or absent
[ teaflitter disturbed or washed away
[} sediment deposition
{1 water staining
L1 other (list):

[_] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

‘multiple observed or predicted flow events
abrupt change in plant community

I o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

{#] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects L] survey to available datum;
[J fine shelt or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily filin; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

hid.



{(iv) Biological Characteristies. Channel supports (check all that apply):
Riparian corridor, Characteristics (type, average width): .
(] Wetland fringe. Characteristics:
(] Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
(a) Genera] Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Piclciist. i

Surface flow is: PickLis]
Characteristics:

Subsurface flow: RickgEist. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[[] Directly abutting
[M] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[ ] Ecological connection. Explain:
[} Separated by berm/barrier. Explain:

(d) Proximitv (Relationship) to TNW

Project wetlands are | river miles from TNW.

Project waters are aerial (straight) miles from TNW.
Flow is from:
Estimate approximate location of wetland as within the Bickilst floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.). Explain:
Identify specific pollutants, if known:

(i} Biological Characteristics. 'Wetland supports (check afl that apply):

Riparian buffer. Characteristics (type, average width): .

[ ] Vegetation type/percent cover. Explain:

[(J Habitat for:
[ Federally Listed species. Explain findings:
) Fish/spawn areas. Explain findings:
[0 Other environmentatly-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an -
All wetland(s) being considered in the cumulative analysis: Bickil.isr
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuis? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely onr any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between & tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? '

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and organic carbon that
support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Neote: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
helow:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Expiain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wettands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: 800 linear feet 4.5width (ft), Or, 0.0738 acres.
1 Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicatin g that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional, Data supporting this conclusion is provided at Section IILLB. Provide rationale indicating that tributary flows
seasonally: )



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly info TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that fributary is
seasonal in Section IILB and rationale in Section IT1.1D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similatly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: . acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
:@ Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the ¢riteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
: DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
18 which are or could be used by interstate or foreign travelers for recreational or other purposes.
ES from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.
1 which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA. Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (f1).
i} Other non-wetland waters: acres.
Identify type(s) of waters: .
Wetlands: acres,

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements,

#] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
{7 Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

‘ “Mligratory Bird Rule” {MBR).
] Waters do not meet the “Significant Nexus” standard, where such & finding is required for jurisdiction. Explain:
g4 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

Jjudgment {check all that apply):

Non-wetland waters (i.¢., rivers, strcams): linear feet width (ft).
j {.akes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

®l Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

18 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Bl Lakes/ponds: acres.

_ Other non-wetland waters: acres. List type of aquatic resource:

T Wetlands: acres,

SECTIONIV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

£l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant,

[ Office concurs with data shests/delineation report.

{.] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
1 Corps navigable waters’ study: .

. U.S. Geological Survey Hydrologic Atlas;
O USGS NHD data.
, USGS 8 and 12 digit HUC maps.
- U.S. Geological Survey map(s). Cite scale & guad name:1:200,000 New Taiton, Texas Quadrangle .

USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:New Taiton, Texas Quadrangle.
State/Local wetland inventory map(s):
FEMA/FIRM maps:
4&} 100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
@} Photographs: [] Aerial (Name & Date):
ot {J Other (Name & Date):
i Previous determination(s). File no. and date of response letter:

& Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebgok.

SECTION : BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): 6 December 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG,
EnergyTransferCempany/NWP/WetlandAdjacentWestGalvestonBay/GAL, SWG-2007-1761

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located in wetlands adjacent to West Galveston
Bay directly across from 200 Seawolf Parkway.

State:Texas County/parist/borough: Galveston City: Galveston

Center coordinates of site (fat/long in degree decimal format): Lat. 29.3158° &, Long, - 94.8208° 3.

Universal Transverse Mercator: Zone 15, 323177 E, 3244354 N
Name of nearest waterbody: West Galveston Bay

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: West Galveston Bay
Name of watershed or Hydrologic Unit Code (HUC): 12040204, West Galveston Bay
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

i#] Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

B4 Office (Desk) Determination. Date: 6 Decernber 2007
¥l Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BICGEISE “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

8] Waters subject to the ebb and flow of the tide.

8} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There BTe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S. _
a. Indicate presence of waters of U.S. in review area (check all that apply):

##  TNWs, including territorial seas

;. Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

" b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: lincar feet: width (ft) and/or acres.
Wetlands: .19 acres.

c. Limits (boundaries) of jurisdiction based on: [[98;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

! For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months),

* Supporting documentation is presented in Section HLF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION ITI: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. I the aquatic resource is a TNW, complete
Section ITI.A.1 and Section IIL.D.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete Sections 1ILA.1 and 2
and Section IILD.1.; otherwise, see Section 1ILB below.

1. TNW
Identify TNW: West Galveston Bay.

Summarize rationate supporting determination: West Galveston Bay is subject to the ebb and flow of the daily tides and is
traversed by the Galveston Houston Ship Channel a federally maintained navigation project. Therefore West Galveston Bay is
a navigable water of the United States.

2. Wetland adjacent to TNW
Sumimarize rationale supporting conclusion that wetland is “adjacent™: The project site is located within wetlands that are adjacent

1o West Galveston Bay within the 100 year flood plain. Therefore these wetlands are jurisdictional waters of the United States.

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RFWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial} flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4. -

A wetland that is adjacent te but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section H.B.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, hoth onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:

Watershed size;

Drainage arca: £
Average annual rainfall: inches
Average annual snowfall: inches

(ify Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly into TNW.

(L] Tributary flows through BICReEist tributaries before entering TNW.

S% river miles from TN'W.

river miles from RPW.

Project waters are aerial (straight) miles from TNW,
Project waters are BickeEist acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.



Identify flow route to TNW*:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
" Tributary is: (] Natural
[ Artificial {man-made). Explain;:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: BickzEist

Primary tributary substrate composition (check all that apply):

{18ils {7 Sands [} Concrete
] Cobbles {7 Gravel [ Muck
] Bedrack {] Vegetation. Type/% cover:

(7] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
‘Presence of run/riffle/pool complexes. Explain:

Tributary geometry: E%m

Tributary gradient (approximate average slope): %

(¢) Fiow:
Tributary provides for: Bicikilast
Estimate average number of flow events in review area/year: BieiGEast
Describe flow regime:
Other information on duration and volume:

Surface flow is: Bick@diist. Characteristics;
‘Subsurface flow: BitkiEast. Explain findings:
U Dye (or other) test performed:

Tributary has (check all that apply):

] Bed and banks

] OHWM? (check all indicators that apply):
L] clear, natural line impressed on the bank
[J changes in the character of soil
[J shelving
[] vegetation matted down, bent, or absent
[ leaf fitter disturbed or washed away
] sediment deposition
L] water staining
[ other (list):

{] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(I o o o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

! High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[} fine shell or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

(] tidal ganges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
“A natural or man-made discontinuity in the OHWM does not necessarily sever Jjurisdiction (e.g., where the stream temporarily flows underground, or where
the OGHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gegimc (¢.g.. flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

(] Wetland fringe. Characteristics:

(] Habitat for:
1 Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
(] Other envirenmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Gengral Flow Relationship with Non-TNW:
Flow is: BicloFist. Explain:

Surface flow is: Plc G LISt

et b

Characteristics:

Subsurface flow: g_;__lgﬁ:& Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[3 Directly abutting

f_] Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity (Relationshi TNW
Project wetlands are P t river miles from TNW.,
t aerial (straight) miles from TNW,

Estimate approxmatc locatlon of wetland as within the Biekilist floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.}. Explain:
Identify specific pollutants, if known:

(iiiy Biological Characteristics, Wetland supperts (check all that apply):

Riparian buffer. Characteristics {type, average width): .

[J Vegetation type/percent cover. Explain:

(0 Habitat for:
[ Federally Listed species. Explain findings:
[ ] Fish/spawn areas. Explain findings:
{_] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Charaeteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: Bickiliis
Approximately ( ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specify the following:

Directly abuts? (Y/N)} Size (in acres) ‘ Directly abuts? (Y/N) Size (in acres)

Suinmarize overall biological, chemical and physical functicns being performed:

SIGNIFICANT NEXUS DETERMINATION :

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW? .

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be decumented
below: '

1. Significant nexus findings for non-RPW that has ne adjacent wetlands and flows directly or indirectly into TNWs. Explain
Tindings of presence or absence of significant nexus below, based on the tributary itself, then go 1o Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURESDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE {CHECK ALL
THAT APPLY):

1., TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
£} TNWs: linear feet width (ft), Or, acres.
(X} Wetlands adjacent to TNWs: 0.19 acres.

2. RPWs that flow directly or indirectly into TNWs.
T Tributaries of TNWs where tributaties typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[l Tributary waters: linear feet width (it).
{#] Other non-wetland waters: acres.

Identify type(s) of waters:

Waterbody that is not 2 TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section [ILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
2] Other non-wetland waters: acres.

Identify type(s) of waters: .

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands direcily abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirecily into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section [I1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with 2 TNW are jurisdictional. Data supporting this
conclusion is provided at Section I1.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
&l Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
#] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

&l which are or could be used by inferstate or foreign travelers for recreational or other purposes.

L] from which fish or shellfish are or conld be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

# Interstate isolated waters. Explain:
@t Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

*To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

! Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Bl Tributary waters: linear feet width (ft).
g4 Other non-wetland waters: acres.
Identify type(s) of waters:
8] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
- If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
) “Migratory Bird Rule” (MBR). '
@ Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: {explain, if not covered above):
Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (L.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
Nen-wetland waters {i.c., rivers, streams): linear feet width (f1).
Lakes/ponds: acres.
|  Other non-wetland waters: acres. List type of aquatic resource:
B Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

. Non-wetland waters (i.e., rivers, streams); linear feet, width (ft).
pal  Lakes/ponds: acres,

B Other non-wetland waters: acres. List type of aquatic resource:

#] Wetlands: acres.

SECTIONIV: DATA SQOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consnltant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
2} Data sheets prepared by the Corps:
Corps navigable waters’ study: .
| U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
] U.S. Geological Survey map(s). Cite scale & quad name:1:24,000, USGS Galveston Texas Quadrangle.
1| USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: Galveston Texas Quadrangle.
State/Local wetland inventory map(s):
FEMA/FIRM maps: 485469,
100-year Floodplain Elevation is:13 feet (National Geodectic Vertical Datum of 1929)
| Photographs: [ Aerial (Name & Date):2004 DOQQ Galveston Texas Quadrangle.
_ or [] Other (Name & Date):
¢ Previous determination(s). File no. and date of response letter:
E Applicable/supporting case faw:
| Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Project impacts to 0.19 acre of jurisdictional wetlands are temporary in nature and
project site will be restored to pre-construction contours at project completion..

10
kds



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be cmhpleted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REFORT COMPLETEON DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6 December 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG, Douglas/NWP/JBCanals/GAL, SWG-2007-1706

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project is located in an internal canal at 4510 Pelican Rd.
State:Texas County/parish/borough: Galveston City: Jamaica Beach )
Center coordinates of site (lat/long in degree decimal format): Lat. 29.1928° N, Long. 94.9834° W,
Universal Transverse Mercator: Zone 15, 307170 E, 3230766 N
Name of nearest waterbody: Jamaica Beach Canals

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: West Galveston Bay

Name of watershed or Hydrologic Unit Code (HUC): 12040204, West Galveston Bay

é Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date; 6 December 2007
Ficld Determination. Date{s):

SECTION II; SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There % “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area, | Required) .

P4 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: The Jamaica Beach Canals are subject to the ebb and flow of the daily tides, contiguous with West Galveston Bay, and
were constructed for the purpose of boat access to West Galveston Bay. Therefore these canals are navigable waters of the U.S.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,
There % “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow direcily or indirectly into TNW
Non-RPWs that flow directly or indirectly into TNWs :
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
; Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
£ Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 172 linear feet: 7.5 width (ft) and/or 0.03 acres.
Wetlands: 0.01 acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section II below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.



SECTION III: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section I11.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW: Jamaica Beach Canals contiguous with West Galveston Bay.

Summarize rationale supporting determination: The Jamaica Beach Canals are subject to the ebb and flow of the daily tides,
contiguous with and thereby adjacent to West Galveston Bay, and were constructed for the purpose of boat access to West
Galveston Bay. Therefore these canals are navigable waters of the United States.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”: Wetlands on this propoerty were tidally influenced wetlands
on the edge of the Jamaica Beach Canals.

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over nor-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” {RPWs), i.e. tributaries that typically flow year-reund or have continuous flow at least seasonally (e.g., typically 3
months}. A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IT1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HI.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

- EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RFW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evalnation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IXLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: -
Drainage arca:
Average annual rainfall; inches
Average annual snowfall: inches

(ii} Physical Characteristics:
(2) Relationship with TNW:
[] Tributary flows directly i
1 Tributary flows through ¥

1iist tributaries before entering TNW.

river miles from TNW.,

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are P aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.



Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: §

Primary tributary substrate composition (check all that apply):

[ silts {1 Sands [ Conerete
[7] Cobbles [ Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

7] Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: $i {

Tributary gradient (approximate average slope): %

(c) Flow: -
Tributary provides for: Pickei:i
Estimate average number of flow events in review area/year:

Describe flow regime:

Other information on duration and volume:

4

Surface flow is: Pic f. Characteristics:

Subsurface flow: ickcEist. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[0 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ 3 changes in the character of soil
[] shelving
[0 vegetation matted down, bent, or absent
Ll
Cl

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition

[1 water staining

[ other (list):

[ Discontinuous OHWM.” Explain:

OOOn000

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction {check all that apply):
@ High Tide Line indicated by: i1 Mean High Water Mark indicated by:

[] oil or scum line along shore objects O survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[ physical markings/characteristics [3 vegetation lines/changes in vegetation types.

] tidal gauges
[ other (list):

(iti} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
®A natural or man-made discontinuity int the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
!"egime (e.g., flow over a rock cuterop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid. :



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width);

[] Wetland fringe. Characteristics:

1 Habitat for:
[] Federally Listed species. Explain findings:
I Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Fl Relationship with Non-TNW:

Subsurface flow: Biekkist. Explain findings:
{1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[1 Discrete wetland hydrologlc connection. Explain:
[ Ecological connection. Explain:
O Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to [N W
Project wetlands are
Pro_]ect waters are

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[]. Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
{71 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pig
Approximately ( - ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outstde of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry polfutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support dovmstream foodwebs?

® = Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 1[LD:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
pXI TNWs: 172 linear feet 7.5 width (ff), Or, 0.03 acres.
Wetlands adjacent to TNWs: 0.01 acres.

2. RPWs that flow directly or indirectly into TNWs.
{5 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
& Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
bl Tributary waters: linear feet width (ft).
£ Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs,
@ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I1L.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
: Lf  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands, .
' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Es} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
- §i] - Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.
El Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are furisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: ~  acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,
2] Demonstrate that impoundment was created from “waters of the U.S.)” or
2% Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
9] Demonstrate that water is isolated with a rexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

} which are or could be used by interstate or foreign travelers for recreational or other purposes.
2l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
- which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize raticnale supporting determination:

$See Footnote # 3.

® To complete the analysis refer to the key in Section IIL.D.6 of the Instructional Guidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area {check all that apply):

Tributary waters: linear feet width (fi).
Other non-wetland waters: acres.
Identify type(s) of waters: .

El Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

~ [3 Ptior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

2l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain;

#t  Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
indgment (check all that apply):

bl Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres, List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):
=1 Non-wetland waters (i.e., rivers, streams); linear feet, width (ft).

{#1 Lakes/ponds: acres.
£l Other non-wetland waters; acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SQOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Xl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
. Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
£ Data sheets prepared by the Corps:
E Corps navigable waters” study: .
El U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
- [J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000, USGS Lake Como Texas Quadrangle.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: Lake Como Texas Quadrangle.
State/Local wetland inventory map(s): .
FEMA/FIRM maps:Map # 4812710001 D, Revised 6 December 2002.
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
o or [] Other (Name & Date):
@ Previous determination(s). File no. and date of response letter:1-5319 {SWG-2006-00513), Tolling Agreement signed 31 October
2006.
{1 Applicable/supporting case law:
{1 Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:

£



APFPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the IID Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISPICTIONAL DETERMINATION (JD): 7 December 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1598 - Lake Charlotte

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:Texas County/parish/borough: Chambers City: Wallisville -
Center coordinates of site (lat/long in degree decimat format): Lat. 29.8670° §, Long. 94.7251° |,
Universal Transverse Mercator: 15 333388mE 3305298mN (NAD 83)
Name of nearest waterbody: Lake Charlotie

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Lake Charlotie

Narnc of watershed or Hydrologic Unit Code (HUC): Lower Trinity Watershed - 12030203

Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[X} Office (Desk) Determination. Date: 19 November 2007
&% TField Determination. Date(s):

"‘SECTION 11I: SUMMARY OF FINDINGS
" A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BE “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review

arca. [Required]

[Z8 Walers subject to the ebb and flow of the tide.

__' Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,
There &TE “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)|

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): '
| TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isofated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 856.00 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: §
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands {check if apphcable)
B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11T below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continucus flow at least “seasonally”
(c.g., typically 3 months).

? Supporting documentation is presented in Section IILF.



SECTION ITI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IH1.A.1 and Section IT1.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section ILD.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW: Lake Charlotte.

Summarize rationale supporting determination: Lake Charlotte is a navigable water of the United States that was, is, or could be
utilized for commerce.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapamos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months), A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as 2 matter of law.

_If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. ¥ the JD covers a tributary with adjacent wetlands, complete Section I¥LB.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section H1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condltmns'
Watershed size: K
Drainage arca: ISt
Average annual rainfail: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(2) Relationship with TNW:
1 Tributary flows directly into TNW.
[ Tributary flows through BIglGIast tributaries before entering TNW.

river miles from TNW,

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are Bick aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are
Project waters are

Identify flow route to TNW™:

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known:

(b} General Tributary Characteristics (check all that applv):
Tributary is: [} Natural
[ Artificial (man-made). Explain:
[} Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: BIGIGIasE.

Primary tributary substrate composition (check all that apply):

[] silts 1 Sands [d Concrete
[T Cobbles ] Gravet [J Muck
] Bedrock ] Vegetation, Type/% cover:

(] Oiher. Explain:

Tributary condition/stability {¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: m '

Tributary gradient (approximate average slope): %

(¢} Flow:
Tributary provides for: BICIGi et
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

St. Characteristics:

Subsurface flow: 45t Explain findings:
J Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[0 OHWM® (check all indicators that apply):
{7 clear, natural line impressed on the bank [ the presence of litter and debris
(] changes in the character of soil ] destruction of terrestrial vegetation
[] shelving [0 the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[ leaflitter disturbed or washed away 1 scour
[] sediment deposition [ multiple observed or predicted flow events
[0 water staining [ abrupt change in plant community
O other (list):

[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Bl Mean High Water Mark indicated by:
] oil or scum line along shore objects 1 survey to available datum;
[] fine shell or debris deposits (foreshore) [} physical markings;
[] physical markings/characteristics [} vegetation lines/changes in vegetation types.

] tidal gauges
[ other (list):

(iiif} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the GHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {e.g., flow over a rock outcrop or through a culvert), the agencies will ook for indicators of flow above and below the break.
i

Tbid.



(iv} Biclogical Characteristics. Channel supports (check all that apply)

Riparian corridor, Characteristics (type, average width):

(] Wetland fringe. Characteristics:

[l Habitat for:
[] Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
L] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildtife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly info TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) , Relatlonshm with Non-TNW:

) Explain findings:
{1 Dye (or othcr) test performed

(c} Wetland Adjacency Determination with Non-TNW:
[] Directly abuiting

[ ] Not directly abutting -
"] Discrete wettand hydrologic connection. Explain:
[} Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

TNW
$f river miles from TNW.
aerial (straight) miles from TN'W.

(d) Proximity {Relationshi
Project wetlands are il
Pl’O_]ECt waters are ;

st floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., waler color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

- (i) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width); .

[] Vegetation type/percent cover. Explain:

{] Habitat for:
[ ] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentalty-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ]
Approximately ( ) acres in total are being considered in the cumulatwc analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary fo determine if they significantly affect the chemical, physical, and biologicat integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstastial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not Iimited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example: ' :
-+ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Doecs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

_ support downstream foodwebs?

*  Doesthe tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known fo eccur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
.adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ITL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
D4 TNWs: linear feet width (ft), Or, 856.00acres. -
Wetlands adjacent to TNWs: acres.
2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
I Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year} are
jurisdictional. Data supporting this conclusion is provided at Section HILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (f).
{8 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs" that flow directly or indirectly into TNWs.

B waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I1LC.

Provide estimates for jurisdictional waters within the review area (check ail that apply):
Tributary waters: linear feet width (ft).
[# Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
@ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands dircctly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perenniat in Section HLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands direcity abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and raticnale in Section [11.D.2, above, Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
E Weilands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to noen-RPWs that fiow directly or indirectly into TNWs.
Bl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

i# ' Demonstrate that impoundment was created from “waters of the U.S.,” or

Demanstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY);"®

which are or could be used by interstate or foreign travelers for recreational or other purposes.

% from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

&} which are or could be used for industrial purposes by industries in interstate commerce.

58 Interstate isolated waters. Explain:

24 Other factors. Explain:

Identify water body and summarize rationale supporting determination:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section ILLD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CW4 Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (fi).

{& Other non-wetland waters: acres.

~ Identify type(s) of waters:

[l Wetlands:  acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[E Review area included isolated waters with no substantial nexus to interstate {or foreign} commerce.
{0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).

[l Waters do not meet the “Bignificant Nexus™ standard, where such a finding is required for jurisdiction. Explain:The subject

] potential wetlands do not have the ability to significantly effect the chemical, biological, physical integerty of a TNW.

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

2 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

13 Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).

Lakes/ponds: acres.

Other non-wetland waters: acres, List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
i Data sheets prepared by the Corps:
Corps navigable waters’ study: ;
U.8. Geological Survey Hydrologic Atlas:
{7 USGS NHD data.
] USGS 8 and 12 digit HUC maps.
J U.S. Geological Survey map(s). Cite scale & quad name:Anahuac, TX; 1:24,000.
| USDA Natural Resources Conservation Service Soil Survey. Citation:Chambers County, TX.
| National wetlands inventory map(s). Cite name: Anahuac, TX. :
| State/Local wetland inventory map(s): .
FEMA/FIRM maps:Panel 4801190180 B published December 2, 1992.
100-year Floodplain Elevation is: (National Geodectic Vertica! Datum of 1929)
Photographs: [X] Aerial (Name & Date):1995 & 2004 Infrared Aerials,
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter;
Applicablefsupporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

E‘g o "f. [

L

E

B. ADDITIONAL COMMENTS TO SUPPORT JD: Lake Charlotte is a navigable water of the United States that was, is, or could be
utilized for commerce .
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 7 December 2007

B. - DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1598 - Wetland 2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State:Texas County/parish/borough: Chambers City: Wallisville

Center coordinates of site (la/long in degree decimal format): Lat. 29.8519° N, Long. 94.7302° 3.

Universal Transverse Mercator: 15 333358mE 3303622mN (NAD 83)
Name of nearest waterbody: Trinity River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Trinity River
- Name of watershed or Hydrologic Unit Code (HUC): Lower Trinity Watershed - 12030203
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
| Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on &
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P Office (Desk) Determination. Date: 19 November 2007
{84 Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There ATEN0 “navigable waters of the U.S.” within Rivers and Harbors Act (REHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Reguired)
Waters subject to the ebb and flow of the tide.
' Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICFION.
There AYE “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

i  TNWs, including territorial seas

Wetlands adfacent to TNWs

Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that fiow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters

Isolated {interstate or intrastate) waters, including isolated wettands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: linear feet: width (ft} and/or acres.
Wetlands: 825.00 acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):® _
@ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:’

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™
(c.g., typically 3 months).

¥ Supporting documentation is presented in Section JILF.



SECTION I1¥: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section ITL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: Trinity River.

Summarize rationale supporting determination: The Trinity River is a navigable water of the United States that is subject to the ebb
and flow of the daily tide and maybe susceptable for use to transport interstate or foreign commerce. The Trinity River is
subject to Section 10 of the Rivers and Harbors Act.

2. Wetland adjacent to TNW _
Summarize rationale supporting conclusion that wetland is “adjacent”: Wetland 2 is contiguous with the Trinty River a Traditional

Navigable Water (TNW) that is also subject to the ebb and flow of the tide. Because the wetland is contiguous to the Trinity River the
wetland is adjacent and jurisdictional.

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continucus flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EFA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. I the tribufary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and ail of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, camplete Section I{L.B.1 for
the tributary, Section I11,B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 4

Drainage area: Bicl ‘JI%E
Average annual rainfall: inches
Average annual snowfall: inches

(ii} Physical Characteristies:
{a) Relationship with TNW.
"] Fributary flows directly into TNW.
] Tributary flows through BICi ISt tributaries before entering TNW.

iS€ river miles from TNW.
river miles from RPW.

r aerial (straight) miles from TNW,
Project waters are Ric jﬂi’ acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are }
Project waters are I
Project waters are E

*Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.



Identify flow route to TNW:
Tributary stream order, if known:

(B) General Tributary Characteristics (check all that apply):

Tributary is: [ ] Natural
[ Artificial (man-made). Explain:
[ Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet

Average side slopes: Piekobist.

Primary tributary substrate composition {check all that apply):

[ siles [] Sands [T Concrete
1 Cobbles [ Gravel 1 Muck
[] Bedrock (] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifﬂelpool complexes. Explain:

Tributary geometry: Eﬁﬁm

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: PICKIAS
Estimate average number of flow events in review area/year: BiCkaist
Describe flow regime:
Other information on duration and volume:

Surface flow is: § 5t. Characteristics:
Subsurface flow: Bicldliist. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[ OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[ ] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
(] water staining
[ other (list):

[T Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0 o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
oil or scum line along shore objects [ survey to available datum:
[] fine shell or debris deposits (foreshore) [_] physical markings;
[] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
(1 other (list):

(iii} Chemical Characteristics: -
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,
%A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the GHWM that is unrelated fo the waterbody’s flow
{cgimc (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Thid.



Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics {(type, average width): .

I 1 Wetland fringe. Characteristics:

[J Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Weiland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pickia

Surface flow is: BiCRi%
Characteristics:

Subsurface flow: t. Explain findings:
i1 Dye (or other) test performed:

(e} © Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity {Relationship) to TNW
Project wetlands are BicIeDisE river miles from TNW.
st acrial (straight) miles from TNW.

Project waters are §
Flow is from: Bic]

Estimate approxi

ate location of wetland as within the ¥

& floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an .
All wetland(s) being considered in the cumulative analysis: BiEigaiIsE
Approximately } acres in total are being considered in the cumnulative analysis.



C.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tribufary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus. ’

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or 1o reduce the amount of pollutants or flood waters reaching a TNW?

*  Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W? :

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, ar
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section HLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tribulary in combination with all of its adjacent wetlands, then go to
Section TIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
B4 Wetlands adjacent to TNWs: 825.00 acres.

2.  RPWs that flow directly or indirectly inte TNWs.
@ Tributarjes of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
&l Tributaries of TNW where tributarics have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Secfion LB, Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
@ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Hdentify type(s) of waters:

3. _Nqn—RPWss that flow directly or indirectly into TNWs. '
: 2 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictionial. Diata supporting this conclusion is provided at Section I1L.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

@ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .

4. Wetlandsdirectly abutting an RPW that flow directly or indirectly into TNWs,
: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perenniat in Section ITLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

8 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section IF1.D.2, above. Provide rationale indicating that wetland is directly
abuiting an RPW:

Provide acreage estimates for jurisdictional wettands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

2] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidiciional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly info TNWs.
EEl wWetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®
As a general rule, the impoundment of a jurisdictional tributary remains Jjurisdictional.
- Demonstrate that immpoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

B

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[&l which are or could be used by interstate or foreign travelers for recreational or other purposes.

[8] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for indusirial purposes by indusiries in interstate commerce.

Interstate isolated waters. Explain:

@] Other factors. Explain:

Kdentify water body and summarize rationale supporting determination:

¥See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that app ty):
=] Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters;
Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “S$. WANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
2l Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain;The subject
. Potential wetlands do not have the ability to significantly effect the chemical, biological, physical integerty of a TNW.
@ Other: {(explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply): o

B4 Non-wetland waters (i.c., rivers, streams): linear feet width (ft).

| Lakes/ponds: acres.

Bl Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

. B8 Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

35 Wetlands: acres.

SECTIONIV: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

-Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheeis/delineation report.
# Data sheets prepared by the Corps:
2} Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:Anahuac, TX; 1:24,000.
- USDA Natural Resources Conservation Service Soil Survey. Citation: Chambers County, TX.
. National wetlands inventory map(s). Cite name:Anahuac, TX.
State/Local wetland inventory map(s): .
FEMA/FIRM maps:Panel 4801190180 B published December 2, 1992,
100-year Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929)
% Photographs: [X] Aerial (Name & Date):1995 & 2004 Infrared Aerials.
or [ ] Other (Name & Date):

Previous determination(s). File no. and date of response letter:
# Applicable/supporting case law;
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Wetland 1 is contiguous with the Trinty River a Traditional Navigable Water
(TNW) that is also subject to the ebb and flow of the tide. Because the wetland is conti guous to the Trinity River the wetland is adjacent and
jurisdictional. '
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APPROVED JURISDICTIONAL DEFERMINATION FORM
U.S. Army Corps of Engineers

‘This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}): 7 December 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SW(G-2007-1598 - Wetland 1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State:Texas County/parish/borough: Liberty City: Wallisville

Center coordinates of site (lat/long in degree decimal format): Lat. 29.9022° &, Long. 94.7302° .

Universal Transverse Mercator: 15 332952mE 3309210mN (NAD 83)
" Name of nearest waterbody: Trinity River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Trinity River

Name of watershed or Hydrologic Unit Code (HUC): Lower Frinity Watershed - 12030203

: Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded on a
different ID form.

Office (Desk) Determination. Date: 19 November 2007
Field Determination. Date(s):

SECTION I1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There KECHD “ravigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required}
" [E] Waters subject to the ebb and flow of the tide,
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTEON.
There &EE “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Requz‘réd]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): !

TNWs, including territorial seas

Wetlands adjacent to TNW3s
Relatively permanent waters” (RPWs) that flow directly or indirecily into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: linear feet: width (ft) andfor = acres.
Wetlands: 790.00 acres.

kT

c. Limits (boundaries) of jurisdiction based on: Nofésta
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the approptiate sections in Section III below,

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typlcally flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months),

* Supporting decumentation is presented in Section IILF.



SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent te TNWSs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections [ILA.Y and 2
and Section I11.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW: Trinity River.

Summarize rationale supporting determination: The Trinity River is a navigable water of the United States that is subject to the ebb
and flow of the daily tide and maybe susceptable for use to transport interstate or foreign commerce. The Trinity River is
subject to Section 10 of the Rivers and Harbors Act.

2.  Wetland adjacent to TNW
Sumimarize rationale supporting conciusion that wetland is “adjacent”: Wetland 1 is contiguous with the Trinty River a Traditional

Navigable Water (TNW) that is also subject to the ebb and flow of the tide. Because the wetland is contiguous to the Trinity River the
wetland is adjacent and jurisdictional.

B.

'CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not 2 TNW, but has year-round

. (perennial) flow, skip to Section IIL.D.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section IILD.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW., If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the fributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section I{I.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: P
Drainage area: Piclklist
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(2) Relationship with TNW:
[1 Tributary flows directly into TNW.
[ Tributary flows through BicKist tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are st aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are PICIGIASE
Project waters are

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
- West.



Identify flow route to TNW?:
Tributary stream order, if known:

(b) Gengral Tributary Characteristics {check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
{1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: Bigkdist.

Primary tributary substrate composition (check all that apply):

[ silis [1 Sands [ Concrete
[0 Cobbles [ Gravel [ Muck
[ Bedrock [7] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability fe.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool
Tributary geometry: BiEkiEis]
Tributary gradient (approximate average slope): %

{c) Flow:
Tributary provides for: Bickaoist
Estimate average number of flow events in review area/year: Bitl
Describe flow regime:
Other information on duration and volume:

Characteristics:

™

Surface flow is: B

Subsurface flow: BidRTSE. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
(] OHWM® (check all indicators that apply):

[ sediment deposition
[] water staining
[ other (list):

[ Discontinuous CHWM.” Explain:

multiple observed or predicted flow events
abrupt change in plant community

[7] clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil [0 destruction of terrestrial vegetation
- [ shelving [] the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaflitter disturbed or washed away 1 scour
Ol
L1

If factors other than the OHWM were used to determine lateral extent of CWA, jurisdiction (check all that apply):
El High Tide Line indicated by: _ Mean High Water Mark indicated by:
[] oil or scum line along shore objects ;| survey to available datum;
[J fine shell or debris deposits (foreshore) [ physical markings;
L] physical markings/characteristics ] vegetation lines/changes in vegetation types.
L] tidal gauges
] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
gcgimc (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. :

Ibid.



Identify specific pollutants, if known:



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

{1 Wetland fringe. Characteristics:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

)] General 1 v R at;onshlg with Non-TNW:

Characteristis: A '

Subsurface flow: PIEIEEISE. Explain findings:
[ Dye (or othcr) test performed:

(c}) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[ ] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW

Project wetlands are
Project waters are
Flow is from: Bjg
Estimate approx1mate location of wetland as within the Pjg

(i} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wetland supports {check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[l Vegetation type/percent cover. Explain:
[] Habitat for:
[ Federalty Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Piek
Approximately ( ) acres in total are being considered in the cumulatlve analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres} Directly abuis? (Y/N) Size (in acres)

1

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the fributary itself and the functions performed
by any wetlands adjacent to the tributary te determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/er biological integrity of a TNW.
Considerations when evaluating significant nexns include, but are not limited to the velume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the FNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching 2a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the iributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Dogs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly inte
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that de not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
&4 Wetlands adjacent to TNWs: 790.00 acres.

2. RPWs that flow d:rectly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale md1catmg that
tributary is perennial:
8 Tributarics of TNW where tnbutanes have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
#] Tributary waters: linear feet width (ft).
%] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
@ Tributary waters: linear feet width (fi).
{4 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
I8 Wetlands directly abutting an RPW where tributaries typicatly flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IT1L.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

3. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
B Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similariy situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section [II.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-REF'Ws that flow directly or indirectly into TNWs,
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.?
" Asa general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Bl Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATEP [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

12 Inierstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

*See Footnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

'° Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
2} Tributary waters: linear feet width (ft).
2 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

I® Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
O Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Ed  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:The subject
B

potential wetlands de not have the ability to significantly effect the chemical, biological, physical integerty of a TNW.
Other: {explain, if not covered above);

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

~ Lakes/ponds: acres.

%l Other non-wetland waters: acres. List type of aquatic resource;

4] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

{8 Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).

Lakes/pends: acres,

Other non-wetland waters: acres. List type of aquatic resource:

2 Wetlands: acres.

SECTION 1IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
A Maps, plans, plots or plat submitted by or on behalf of the applicant/consuliant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.8. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[ USGS 8 and 12 digit HUC maps,
¢ U.S. Geological Survey map(s). Cite scale & quad name:Shiloh, TX; 1:24,000.
. USDA Natural Resources Conservation Service Soil Survey. Citation: Liberty County, TX.
National wetlands inventory map(s). Cite name:Shiloh, TX.
2] State/Local wetland inventory map(s): .
| FEMA/FIRM maps:Panel 4804380300 B published September 30, 1983.
#| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: P4 Aerial (Name & Date):1995 & 2004 Infrared Aerials.
or [] Other (Name & Date):
4l  Previous determination(s). File no. and date of response letter:
[El Applicable/supporting case law:
@ Applicable/supporting scientific literature:
Bl Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: Wetland 1 is contiguous with the Trinty River a Traditional Navigable Water
(TN'W) that is also subject to the ebb and flow of the tide. Because the wetland is contiguous to the Trinity River the wetland is adjacent and
jurisdictional Trinity River.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3 Dec 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-443

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 700 Lido Road
State: Texas County/parish/borough: Aransas City: Rockport
Center coordinates of site (lat/long in degree decimal format): Lat. 28.064° N, Long. 97.111° W.
Universal Transverse Mercator: NAD83 Zone 14; 685,649E; 3,105,790N
Name of nearest waterbody: Copano Bay

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Copano Bay

Name of watershed or Hydrologic Unit Code (HUC): 12100405, Aransas Bay

X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 3 Dec 2007
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
X] Waters subject to the ebb and flow of the tide.
[l waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

X TNWs, including territorial seas
[0  wetlands adjacent to TNWs
| Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 499 linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: Copano Bay.

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

1 OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[l Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[ Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
IXI TNWs: 499 linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[C] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

®See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.
Identify type(s) of waters:
[ wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[0 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[J Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[J Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
X] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 ROCKPORT, Texas .
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: .
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):GLO, 2002; NAIP, 2004.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

X

OO0 XOOOOOX XOd

B. ADDITIONAL COMMENTS TO SUPPORT JD:






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3 Dec 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-443

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 700 Lido Road
State: Texas County/parish/borough: Aransas City: Rockport
Center coordinates of site (lat/long in degree decimal format): Lat. 28.064° N, Long. 97.111° W.
Universal Transverse Mercator: NAD83 Zone 14; 685,649E; 3,105,790N
Name of nearest waterbody: Copano Bay

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Copano Bay

Name of watershed or Hydrologic Unit Code (HUC): 12100405, Aransas Bay

X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[C] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 3 Dec 2007
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
X] Waters subject to the ebb and flow of the tide.
[l waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

X TNWs, including territorial seas
[0  wetlands adjacent to TNWs
| Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 499 linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW: Copano Bay.

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

1 OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[l Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[ Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
IXI TNWs: 499 linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[C] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

®See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.
Identify type(s) of waters:
[ wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[0 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[J Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[J Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
X] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 ROCKPORT, Texas .
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: .
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):GLO, 2002; NAIP, 2004.
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

X
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B. ADDITIONAL COMMENTS TO SUPPORT JD:






APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6 Dec. 2007

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:SWG-2007-131

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:Texas County/parish/borough: Hidalgo City: Pharr
Center coordinates of site (lat/long in degree decimal format): Lat. 27.8479° N, Long. 97.2312° W.
Universal Transverse Mercator: 14
Name of nearest waterbody: Rio Grande

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rio Grande

Name of watershed or Hydrologic Unit Code (HUC): 12110208

[0 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date: 6 Dec. 2007
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
X] Waters subject to the ebb and flow of the tide.
X Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Corpus Christi Bay contains several federal channels, including the one adjacent to the project site.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

X TNWs, including territorial seas
[0  wetlands adjacent to TNWs
| Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
| Non-RPWs that flow directly or indirectly into TNWs
| Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
| Impoundments of jurisdictional waters
| Isolated (interstate or intrastate) waters, including isolated wetlands
b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by mean (average) high waters.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section I11.F.



SECTION I1I: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I11.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] sands [] Concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

1 OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[l Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[ Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width):
[0 Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
X TNWs: linear feet width (ft), Or, 0.09acres.
] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[C] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[0 waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
] Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[C] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

®See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] other non-wetland waters: acres.
Identify type(s) of waters:
[ wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[0 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[J Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[J Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

] Wwetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Las Milpas.
USDA Natural Resources Conservation Service Soil Survey. Citation: Hidalgo .
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s): .
FEMA/FIRM maps:Starr County, Community Panel No. Hidalgo County, 480334 0475C January 2, 1981.
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

X
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B. ADDITIONAL COMMENTS TO SUPPORT JD: .



